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PEEFAOE. 

The Legislative Assembly having directed that the opinions of 
the Attorney-General be printed both in English and in Spanish 
it has been thought expedient in preparing this volume for 
publication to omit the large number of opinions rendered re- 
lating to laws that have subsequently been repealed ; but an 
effort has been made in selecting the opinions to be published 
to indicate the general character of the questions that have 
arisen in this formative period in the history of the Insular 

Government. 

J. S. H. 
San Jucm, March 17, 1903. 
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OPINIONS 

OF THK 

AHORNEY-GENERAL OF PORTO RICO. 



CLAIM AGAINST THE MILITARY AUTHORITIES. 

Upon the particular facts stated^ Biiggestious are made as to the proper dis- 
tribution of rents among the heirs of a deceased landlord. 

Office of the Attorney-General, 

March 15, 1901. 

Sir : I return herewith as requested in the eleventh endorse- 
ment the papers relating to the claim of Mrs. Manuel Besosa 
and her son Harry, against the war department, for rent under 
the terms of a lease of certain property at Ponce upon which 
the national government seems to have erected an ice plant and 
pumping station. 

I. have considered the matters involved in the fifth, eighth 
and ninth endorsements as requested, and am of the opinion 
that under the laws now in force in this island the war depart- 
ment may properly pay to Mrs. Besosa seven-eighths of the 
rent due; and if her child is under age may properly pay the 
other one-eighth to her as the legal administratrix of the child. 
If he is of lawful age the remaining one-eighth should be paid 
directly to him. 

The certified copy of the abstract of title to the property in 
question seems to indicate with sufficient clearness that the title 
rests in the wife and this child in the proportions above indi- 
cated. The child's title is by inheritance and the title of the 
widow partly by inheritance and partly by conveyance to her 
by the remaining children of their respective proportions of the 
inherited estate. The reference by her in the fifth endorsement 
to herself as the " legal administratrix" of the property of the 
\ \ 1 
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minor child does not mean that she is the administratrix of the 
husband's estate by appointment of a court, but has reference to 
her legal relation under the law to the estate of the minor child. 
Article 159, chapter 3, of the civil code in force in Cuba, Porto 
Rico and the Philippines, a translation of which was published 
by the division of customs and insular affairs of the war depart- 
ment in October, 1899, provides as follows : 

The father, or, in his absence the mother, is the legal administrator of 
the property of the children who are under their authority. 

With reference to rent accruing after the decease of a hus- 
band owning property in fee, I find the law to be substantially 
the same here as it is generally throughout the United States. 
In other words, here, as there, the heirs are entitled to the rent. 

Upon the documents submitted to me it appears that Mrs. 
Besosa claims only three-fourths of the rent for herself and 
concedes one-fourth to her son Harry. Upon proper receipts 
being given the payment may be made in those proportions, 
that is, three-fourths to her personally and one-fourth to her as 
administratrix of the son if a minor, and if not a minor the 
other fourth directly to the son. But as I understand these 
papers, she is really entitled to seven-eighths and the son to but 
one-eighth of the rent. 

Very respectfully, 

JAMES S. HAELAN. 

The Quartermaster, U. S. A., 

District of Porto Rioo. 



WRITTEN CONTRACTS NOT TO BE VARIED BY PAROL. 

It is a general rule of law that all previous understandings and intentions 
are merged in the formal written agreement when executed by the par- 
ties thereto. Tlie Commissioner of the Interior is therefore without 
powerto adjust tlie compensation of a public contractor on the basis of 
such previous understandings but is controlled by the terms of the writ- 
ten instrument. 

Office of the Attorney-General, 

March 16, 190L 
Sir: Accompanying your endorsement of the 15th relating 
to the claim made by Edwin Thacher, Esquire, in connection 
with the building of steel bridges over the Jacaguas and Guayo 
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Rivers, were what purports to be a copy of the original con- 
tract together with correspondence relating to the matter be- 
tween Mr. Thacher and the president of the board of public 
works. 

While it may be true as he states that the tax levied by the 
city of Ponce took Mr. Thacher by surprise, nevertheless I am 
unable to see from the terms of the written contract any sug- 
gestion upon which an equitable view of his claim may be based. 
The contract is so definite and complete in form and terms as in 
"^y judgment to prohibit you from reaching any adjustment 
with Mr. Thacher outside of its written provisions. In this con- 
nection I have not overlooked the statement that Mr. Thacher 
intended to prosecute this work upon a submitted estimate of the 
cost of materials and to take his profit out of the 15 per cent 
added. But all such previous understandings and intentions 
were merged in the written agreement between him and the 
military government. To illustrate my meaning in a practical 
way let it be supposed that the materials instead of costing as 
much as originally estimated by Mr. Thacher had cost much 
less. It would not have been competent in such case under 
this contract for the insular government to make any demand 
against Mr. Thacher for a reduction in the contract price by 
reason of the alleged general previous understanding that his 
profits should rest in the 15 per cent only. 

The rule is that written contracts cannot be varied, changed, 
altered or amended by parol ; and upon the papers submitted to 
me I see nothing that would justify you in reading into the in- 
strument any understanding as to the nature of the bid, which 
Mr. Thacher may have had before the execution of the formal 
contract. A departure from the terms of the written contract 
in this case would simply open the way to a departure from 
written contracts in all cases. 

While I have not been asked to examine into the question, it 
is doubtful in my judgment whether the tax levied by and 
paid to the city of Ponce may lawfully be retained from Mr. 
Thacher, and I suggest that it may be worth his while to have 
his solicitor look into that question. 
Very respectfully, 

JAMES S. HAKLAN. 

The Commissioner of the Intebior. 



I'he Director of Charities. 



THE DIRECTOR OF CHARITIES. 

The jurisdiction of the CommiMioner of the Interior oyer the Director of 
Charities ceased on March 1, 1001, and the Director became responsible 
to the Executive Council. 

Under the act entitled ** An Act to abolish the Board of Charities of Porto- 
Rico, to create the office of Director of Charities, and for other pur- 
poses/^ approved January 31, 1001, the administrative and executive 
control over all insular charitable institutions was vested in the Director 
of Charities and the Executive Council. 

OffICK of the ArrORNKY-GENERAL, 

March m, 1901. 

Sir : I beg to return the communication of the Auditor to 
you dated on the 23d and endorsed by you to me on the same 
date, with the accompanying documents referring to the ques- 
tion of the relation of your department toward the Director of 
Charities. 

Upon an examination of the act entitled, " An Act to abol- 
ish the Board of Charities of Porto liico, to create the office 
of Director of Charities and for other purposes," approved 
January 31, 1901, I have reached the conclusion that sec- 
tion 6', article 4 of General Order 102, series of 1900, has- 
been impliedly repealed ; that the control of your department 
over the Director of Charities ceased on March 1, 1901 ; that 
the Director of Charities is responsible to the Executive Coun- 
cil only, and that his reports must be made to that body. Sec- 
tion 1 of the act in express terms abolished the former Board 
of Charities created by General Ordera 116 and 117, series of 
1899, and which under section 6?, paragraph 4 of General Or- 
der 102 of April 30, 1900, was attached as a bureau or division 
to the Department of the Interior. This section also transferred 
the powers and duties of the old board to the Director of Chari- 
ties and the Executive Council. The act goes still further: 
In section 2 it is provided that the " administrative and execu- 
tive control" of all charitable institutions supported by insular 
funds " shall be vested in the Director of Charities and the 
Executive Council." 

The "administrative and executive control" being thus 
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vested in the Hirector of Charities and the Executive Coun- 
cil, without qualification, no rule of construction will justify 
an implication that a department of government shall share in 
this responsibility. 

The whole act indicates very clearly that it was the inten- 
tion of the legislative assembly that the Director of Charities 
should report directly to the Executive Council. He is pro- 
vided with his own disbursing officer ; and section 7 plainly 
indicates that the rules and regulations adopted for his guid- 
ance may be prescribed by the Executive Council. In other 
words, I am of the opinion that the legislative assembly in- 
tended to create a new bureau which should be under the spe- 
cial control of the Executive Council. The General Orders 
referred to, and especially General Order 102, so far as they 
relate to the control of charitable institutions, must therefore 
be considered as repealed by virtue of section 15 of the act in 
question. 

If the Auditor with respect to disbursements desires to have 
the Director of Charities report through you to the Executive 
Council, in my judgment it can only be done under a special 
order of the Executive Council to that effect. 
Very respectfully, 

JAMES S. HARLAN. 

The Commissioner of the Interior. 



SUPREME COURT— SUBSTITUTE JUDGES. 

The organic act of the island having been enacted by the Congress of the 
United States must be construed according to American theories of con- 
struction and in the light of American traditions. 

Tiie practice of the Supreme Court of Porto Rico of appointing substitute 
judges temporarily to till the places of its regular members when absent, 
sick or otherwise unable to perform their duties, though lawful in the 
time of Spain, has not now the authority of law. 

No one not appointed by the President of the United States by and with 
the advice and consent of the Senate of the United States, and who haa 
not taken an oath to support the constitution and laws of the United 
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States and of Porto Rico, is entitled to sit in the Supreme Court of Porto 
Rico and participate in its judicial acts. 

Office of the ArroRNEY-GENERAL, 

April J^ 1901. 

Sir : Since our talk in relation to the murder case,* heard be- 
fore the Supreme Court on Saturday last, I have given further 
thought to the question of the validity under the present law 
of a death sentence pronounced by a majority of the judges of 
a trial court. And I find myself compelled to adhere to the 
conclusions then made known to you. There is however another 
point of such importance as in my judgment to make it neces- 
sary to address this communication to you. 

My understanding is that under a recent order by your court 
Mr. Cuevillas, a member of the bar, has been appointed a substi- 
tute judge temporarily to fill the vacancy caused by the resigna- 
tion of Judge Nieto. This action was taken in pursuance, I 
presume, of the practice under the Spanish system and under 
General Orders 118, section 94, series of 1899, providing for the 
nomination by the court of substitute judges in case of the sick- 
ness, inability or absence of any of the regular members of the 
court. I understand also that Mr. Cuevillas was present in that 
capacity at the argument of the case referred to above. 

I desire to call your attention to the fact that the Foraker act, 
being an enactment by the Congress of the United States, will be 
construed, should any part of it come up for consideration before 
the Supreme Court of the United States, in accordance with 
American rules of construction and in the light of American 
traditions. It seems to me therefore that there is much gi*ound 
for doubt as to what view that court would take of the appoint- 
ment of a substitute judge should the case be appealed and a 
point be made of his participation in it. That practice is almost 
wholly unknown in the United States and would not be upheld 

^ The case in question came before the Supreme Court on appeal from 
the District Court of Ponce. In the latter court five men had been sen- 
tenced to death, by a majority of the court, on a charge of murder. The 
sentence was afterwards affirmed in the Supreme Court, and four of the 
condemned prisoners executed, the sentence of one of them having been 
commuted by the Oovemor to imprisonment for life. 
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by American courts, except where the constitutional or statutory 
authority for it was so clear as to admit of no doubt. The Su- 
preme Court of Porto Rico was created by the Foraker act ; its 
members under the provisions of that act are appointed by the 
President of the United States ; their nomination by the Presi- 
dent must be confirmed by the Senate of the United States ; and 
they are required by that act to take an oath to support the 
Constitution of the United States and the laws of Porto Rico. 
Mr. Cueviilas has not taken such an oath ; he has not been con- 
firmed by the Senate of the United States ; he was not appointed 
by the President of the United States, but by the Supreme Court 
of Porto Rico, acting under a general order not applicable since 
the passage of the Foraker act. Upon the resignation of Judge 
Nieto the right of the President to nominate and, with the con- 
sent of the Senate of the United States, to appoint a judge to fill 
that vacancy is not to be doubted. In my judgment it cannot 
be filled even temporarily by any one else. 

What weight would be given in the consideration of the case, 
by the Supreme Court of the United States, to the presence in 
your court of a substitute judge not appointed by the President 
or confirmed by the Senate of the United States is a matter about 
which I can venture no conjecture. But in view of a late act of 
the legislative assembly, which provides that three members of 
the court shall constitute a quorum, it is certain that the decision 
of the four regular members — the other being absent for any 
cause — would stand as the judgment of the court for all purposes. 
And inasmuch as no decision has been announced by the court, 
and, as I am informed, no discussion had on the case, it would 
seem advisable to avoid the possibility of error by suggesting to 
the court that Mr. Cueviilas refrain from participating in the 
decision of the case ; and that this be indicated in proper lan- 
guage on the record. 

As the court has been following the prior practice of appoint- 
ing substitute judges, I am reluctant to make this suggestion. I 
hesitate the more because Mr. Cueviilas has been invited to serve 
as a substitute judge, and his character and capacity as a lawyer 
well qualify him for such duties. Nevertheless the practice 
seems to me to be inconsistent with law, and for this reason I 
feel compelled to call the matter to the attention of the court. 
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Will you be kind enough to lay these suggestions before the 
courts 

Very respectfully yours, 

JAMES S. HARLAN. 
The Fiscal of the Supbeme Court. 



CODE COMMISSION DISBURSEMENTS. 

The Code Comminsion, although authorized by an act of CougreBS, having 
placed itself in the attitude of a bureau of this govemnient, is bound by 
the rules and regulations adopted by the government in the matter of 
disburaements. 

Office of the Attorney-General, 

AprU 6, 1901. 

Sib : I have the honor to return herewith the communication 
to you of the 2d of Senor Hernandez Lopez, commissioner and 
disbursing officer of the committee to revise and compile the 
laws of Porto Rico, which on the same date you referred to me 
for examination. 

If this matter had come before me when the commission 
first entered upon the performance of its duties, it is possible 
that 1 should have been comiDelled to differ with the Auditor of 
Porto Rico on the question of the expenses of that body. For 
it is clear that the Foraker act will bear an interpretation that 
would substantially take the whole question out of the control 
of the insular government. I have before me however a com- 
munication from the Auditor dated on April 4, in which he nar- 
rates the history of the relations between the commission and 
the insular government and encloses copies of letters that have 
passed between them and copies of orders entered upon the 
minute book of the commission. 

It is quite apparent from these letters and from the records 
of the commission and from the history of the relations existing 
between it and the insular government, that the commission has 
practically placed itself in the attitude of a department bureau 

'^ The Supreme Court, upon a full consideration of the matter, decided 
that there was no authority in law for the appointment of substitute judges, 
and the practice was thereafter abandoned. 
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of this government. AH of its financial relations with the gov- 
ernment have proceeded on that basis. This being so I am not 
disposed to go beyond the interpretation thus made by the com- 
mission itself of its rights under the Foraker act. On the con- 
trary I feel compelled to accept that interpretation. It follows 
that considered as a bureau of the insular government the com- 
mission is bound by the rules and precedents heretofore adopted 
by the government in dealing with its officers and employees. 
It is not necessary for me to go into the statement by the dis- 
bursing officer of the commission that sections 1763 and 1765, 
Bevised Statutes of the United States, are mere departmental 
rules intended to govern the departments at Washington only. 
The insular government having adopted the substance of these 
statutes as a rule of action in its own departments, I am unwill- 
ing to hold that in the matter of the expenses of the code com- 
mission any other rules should apply. 
Very respectfully, 

JAMES S. UARLAN. 
The AcTiNo Governor. 



INCOMPATIBILITY OF OFFICE. 

Until the 1st day of December, 1002, a member of the house of delegates 
may hold aixy other public office, even though compensated in the form 
of a salary or otherwise. 

Okfick of the Attornky-General, 

April 16, 1901, 

Sir : I beg to return herewith, with my approval for pay- 
ment, requisition No. 20 of this department, for the amount 
due to Hon. ILanuel F. Kossy, for services rendered b\' him as 
substitute to Judge Cuchi in the District Court of San Juan. 

In this connection I call your attention to the act entitled 
" An act declaring the office o.f delegate to be incompatible 
with other public offices," approved January 17, 1901. As 
you will observe, section 4 of this act provides that it shall take 
•effect from and after the 1st day of December, 1902. Under 
the terms of the act it is clear that after that date a member of 
the house of delegates is prohibited from holding any other 
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public office to which compensation is attached, whether the 
compensation is paid out of municipal, insular or federal funds. 
It is also clear that this act must be taken as an affirmative ex- 
pression by the legislative assembly of Porto Kico to the effect 
that until the date mentioned a member of the house of dele- 
gates may hold any public office and receive a salary or other 
form of compensation for the performance of the duties thus 
devolving upon him. And as such an expression it is para- 
mount in authority to any rule in respect to such matters that 
may be in force in any of the departments. 

For these reasons I am of the opinion that the amount due 
to Mr. Eossy as shown upon this requisition should be paid. 
Respectfully yours, 

JAMES S. HARLAN. 

The Auditor. 



BOYS' CHARITY SCHOOL. 

The district courts under the penal code may stiU order the commitment 
of boys over nine yeara of age and under fifteen to confinement in 
charitable institutions. But the Director of Cliarities cannot be com- 
pelled to accept such a boy in the boys^ school of cliarities, unless the 
case meets the requirements of the rules prescribed by him and approved 
by the Executive Council. 

Office of the Attorney-General, 

AprU 22, 190 L 

Sir : I return herewith the letter of the Director of Charities 
of the 15th, endorsed to me for an examination of the question 
of the power of the courts to order the commitment of boys to 
the Boys' Charity School. 

In section 2, article 8, of chapter 2 of the penal code it is pro- 
vided that a person under nine years of age shall be exempt 
from criminal responsibility. In section 3 of the same article 
the exemption is carried to persons over nine years of age and 
under fifteen years of age, when such persons are so immature 
that they act irresponsibly or without the exercise of judgment. 
In such cases the same section provides that, in the absence of 
some one to care for and educate him, such a person " shall be 
tak^n to a charitable institution for the education of orphans 
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and foundlings, and he shall not leave such institution except 
at the time and under the conditions prescribed for its inmates." 
This seems to be the only provision in the Spanish law relating 
to the subject matter of the inquiry of the Director of Char- 
ities. 

As to the charitable institutions of the present insular gov- 
ernment for the education of orphans and foundlings, the law 
referred to is not now in force. Section 4 of the act entitled 
" An act to abolish the Board of Charities of Porto Rico, to 
create the office of Director of Charities and for other purposes," 
approved January 31, 1901, expressly vests in the Director of 
Charities the power, subject to approval by the Executive Coun- 
cil, to prescribe the conditions of admission to and dismissal 
from the public insular charitable institutions, and to make all 
needful rules and regulations concerning such institutions and 
the government thereof. I am of the opinion therefore that 
while the judges of the courts, so far as the person before them 
is concerned, may still exercise the power of commitment re- 
ferred to in the penal code, they nevertheless cannot compel 
the Director of Charities to accept such a person unless the 
conditions of admission and dismissal prescribed by him and 
approved by the Executive Council so require. In other words, 
the whole matter rests in the discretion of the Director of 
Charities, so far as such conditions as he may have prescribed 
have met with the approval of the Executive Council. The 
rules already prescribed by the Director of Charities and 
approved by the Executive Council do not contain any such 
provision. 

Very respectfully, 

JAMES S. HARLAN. 

The Acting Govebnob, 
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ILLEGALITY OF COCK-FIGHTING. 

Article 14 of the military order, entitled *^ RegulatioDB of the Society for 
the Prevention of Cruelty to Animals,^^ is in force as a police regulation, 
and therefore repeals all Spanish i*egulations governing cock-fighting, 
and makes it now unlawful. 

Office of the Attorney-General, 

ApHl 23, 1901. 
Sir : I beg to acknowledge the receipt of your letter request- 
ing an opinion as to the legality of cock-fighting and enclosing 
a letter from the chief of the insular police in relation to the 
same matter. 

On May 16, 1899, the military governor issued an order 
entitled " Regulations of the Society for the Prevention of 
Cruelty to Animals." Article 14 of this order is as follows : 

Cock figlits are likewise absolutely forbidden, whether in public places 
or rings or in private premises. Violators of this provision if owner or 
owners of the public t>r private building wliere the fight takes place shall 
be fined one hundred (100) pesos; each pei-son present five (5) pesos, and 
each of the coleadores (those who direct the fight) twenty-five (25) pesos. 
A i*epetition of the offense shall be punished with double fine and impris- 
onment of from one to five days. 

The penal code in force before the American occupation of 
this island contained no provision forbidding cock-fighting. It 
is also true, as stated by the chief of insular police, that the 
article in question is found in the regulations of a society. But 
it cannot be doubted that that order like other general orders of 
the same character has the force of the law. Nor can it be 
doubted that the article in question was intended and must now 
be considered as a general police regulation, to be enforced as 
other laws of a similar character are enforced. It is not unusual 
in the United States to find in the laws relating to societies for 
the prevention of cruelty to animals similar police regulations, 
under the authority of which arrests are made by police officers 
and punishments inflicted in the police courts. That the article 
must now be taken as a part of the general police regulations 
of the island becomes more manifest from the terms of the act 
of the late legislature entitled " An act restricting and limiting 
the authority of the Society for the Prevention of Cruelty to 
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Animals," etc., approved January 81, 1901. This act withdrawn 
from the society the power theretofore enjoyed by it concur- 
rently with the courts of imposing and collecting lines for in- 
fractions of the terms of the general order in question, and 
leaves the sole jurisdiction in the courts of the island. 

The general order in question repeals the Spanish regulations 
governing cock-fighting, and it is the duty of the insular and 
municipal police and of all other authorities, including the sev- 
eral courts, not only to take the steps necessary to prevent cock- 
fighting, but to enforce punishment upon all who may violate 
article 14 of the general order in question. 
Very respectfully, 

JAMES S. HARLAN. 

The Acting Governob. 



ELECTION OF MUNICIPAL JUDGE. 

A law involving the forfeiture of an honorable office must receive a strict 
interpretation, and therefore an election as judge of the municipal 
court of the San Francisco District of San Juan, heretofore disapproved 
by the Attorney-General, is now approved. 

Office of thk ArroRNEv- General, 

AprU U. 1901. 

Sir: Just before my departure on a journey across the 
island there was handed to me a communication upholding the 
legality of the election of Mr. Jos6 Bazan as municipal judge 
of the San Francisco District of San Juan, prepared, as I am 
informed, by an eminent lawyer, whose opinion on legal 
matters is highly resi)ected throughout the island, and whose 
conclusions on matters relating to Spanish laws as heretofore 
and now existing in this island I am always glad to listen to 
with respect. Since my return I have received your courteous, 
communication of the 17th in which you embody a copy of a 
resolution passed by the town council of San Juan on the 15th^ 
together with the opinion touching the same matter pro- 
nounced by Mr. Canellas in his capacity as counsel for the 
municipal corporation. 

When the election of Mr. Bazan was first called to my 
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attention and I had taken an opportunity to examine the law, 
I reached the conclusion that, inasmuch as .the law in express 
terms required the suspension of a judge whenever after his 
election he engaged in any business that was incompatible with 
the performance of judicial functions, it would of necessity 
follow from the spirit of the law that the election to judicial 
office of one then actually engaged in such business must be 
null and void. If the existence of a fact cfter his election 
would require his suspension, the existence of the same fact 
before and at the time of his election seemed to me, according 
to the spirit of the law, to disqualify him from being elected at 
all. For obviously an election which under the law would re- 
quire an immediate suspension of the incumbent, could not 
have been in the contemplation of the legislature. 

I have however re-examined this matter, and, as a law 
involving the forfeiture of an honorable office ought to be 
interpreted more in accordance with its exact terms than in 
accordance with its spirit, I have reached the conclusion that 
the resolution heretofore announced by me is not in accordance 
with a technical construction of it. I therefore withdraw the 
notice heretofore given to you that a vacancy exists in the 
office of municipal judge of the district above mentioned, and 
I hereby ratify the election of Mr. Bazan to that office. 
Very respectfully, 

JAMES S. HARLAN. 

The Alcalde of San Juan. 



BONDS OF NOTARIES. 

The bond of an American surety company does not comply with article 14 of 
the notarial law, and therefore cannot be accepted as qualifying the appH- 
cant for practicing as a notary. 

Office of the Attorney-General, 

AprU U, 1901. 
Sir : I have examined article 14 of the notarial law, now in 
force in Porto Rico by virtue of a decree promulgated on Octo- 
ber 29, 1873, by the President of the government of the republic, 
and I venture to make some suggestions for your consideration 
in relation to its construction. 
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Upon an investigation of the matter I find that it has been the 
custom heretofore not to accept any bonds in the nature of surety 
bonds from those desiring to qualify themselves for practicing as 
notaries. And this custom seems to me to be in exact conformity 
with the requirements of the law as expressed in article 14. 
While the language of that article, ^^dichafiama podra con- 
sistir,^^ may to some extent be permissive in character, its sub- 
stance is nevertheless distinctly limited to certain definite classes 
of guaranties. The provision is that the guaranty may consist, 
(1) of a deposit in coin ; (2) of bonds of the public debt ; (3) of 
agricultural or town property mortgaged for the purpose; 
^^fianzds que hdbran d^ producir una renta omualP These 
classes of guaranties being distinctly named in the article in 
question, it seems necessary to conclude that the law intends 
the exclusion of all others. And this, as I am informed, has 
been the construction heretofore placed upon it. The rule of 
construction applicable in such matters is well stated in the 
maxim, exjrressio unius est exclusio alterius. 

The securities mentioned in the article in question are such 
as have a market value and can readily be disposed of by sale. 
They are therefore immediately available in case just demands 
accrue against them. On the other hand bonds issued by the 
several American surety companies have no market value ; they 
cannot be sold in open market; they do not produce an annual 
interest as required in the notarial law. They are simply in the 
nature of a contract of indemnity upon which suit would have to 
be brought before the contract could be enforced. They are in 
form nothing more or less than personal surety bonds, and to 
accept them, in my judgment, would oflfend the terms of the law. " 
I do not see how this can be done without the consent of the legis- 
lative assembly, which alone is vested with the authority to de- 
clare new policies and to enact laws to carry them out. 

I shall at your convenience be glad to talk with you further in 
connection with this matter and to make a further examination 
of the law if the conclusions here stated do not conform to your 
views. 

Very respectfully, 

JAMES S. HAELAN. 

The Chief Justice. 
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FREEDOM OF RELIGION. 
Religion and religious ceremonies are free from governmental interference* 

Office of the ArroRXEv-GENERAL, 

April m, 190 L 

Sir : Your communication of the 25th is before me, and I 
have read what you have to say with some surprise. 

You complain that a Roman Catholrc religious procession 
took place in Ponce with my sanction. This is true. But I beg 
you to suggest what action you yourself would have taken had 
you been the incumbent of this office. It will interest me to 
have your reply to this question. But in making a reply it will 
be well for you to remember that, although, as you state, under 
our constitution and traditions, there is no established church 
in the United States, on the other hand, the practice of religion 
and religious ceremonies in all of their phases is absolutely free 
from governmental interference, except where they oflfend the 
general code of public morals. This being so, I should like 
you to suggest upon what theory consistent with our history 
and traditions I could have refused permission for the proces- 
sion in question. It is not often that I am willing to enter inta 
such a correspondence as this. While, like yourself, I am a 
Protestant, I do not forget that I am sent here to administer 
the law, and I could no more refuse consent to a religious pro- 
cession conducted peaceably in the streets of Ponce by that 
religious denomination than I could refuse consent to public 
preaching in the church over which you preside. 
Respectfully vours, 

JAUES S. HARLAN. 

A Protestant Missionary. 
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JURISDICTION OF ALCALDES AS MAGISTRATES. 

The purpose of the act entitled *' An act to provide for the organization of 
police coui-ts in the island of Porto Rico,'' approved January 31, 1001, 
was to withdraw from the alcaldes all duties as police magistrates. Al- 
though that act expressly refers to Genei-al Orders 195, series of 1899, and 
omits any reference to General Orders 128, of the same series, the pre- 
sumption will not be indulged that the intention of tlie legislature was to 
leave the execution of the latter to the alcaldes. These officials have now 
no judicial machinery with which they may constitute and operate a court 
of justice, and therefore by fair implication their jurisdiction under Gen- 
eral Orders 128 was withdrawn from them by the act creating police court 
tribunals and vested in the latter officials. 

•Office of the Attorney-Gbnebal, 

Ma;/ 23, 1901. 

Sir : I return herewith the communication addressed to you 
on May 1, by the alcalde of Vega Alta and endorsed by you to 
this office on May 13 for my opinion on the question contained 
therein. That question is whether the alcaldes of the several 
municipalities are the proper authorities to enforce General 
Orders 128, series of 1899, or whether that order is to be en- 
forced by the police magistrates. 

It is apparent that the purpose of General Orders 195, series 
of 1899, was not only to create a police tribunal for each munici- 
pality, but to define the general jurisdiction of these tribunals 
over the petty offenses usually cognizable in police courts. 
There is nothing however in that order indicating the intention 
of the authority then legislating for the island to repeal General 
Orders 128. It is clear therefore that the last-named order 
still has the force of law. But is it still to be enforced by the 
alcaldes ? Or shall the new police magistrates enforce the penal- 
ties prescribed for the breach of its provisions ? 

It is a part of the history of recent discussion and legislation 
in Porto Rico that the performance of judicial functions by the 
alcaldes had given rise to some adverse criticism. And the act 
entitled '^ An act to provide for the organization of police courts 
in the island of Porto Rico," approved January 31, 1901, seems 
to me (although it in terms refers only to General Orders 195 
and omits any reference to General Orders 128) an expression 
on the part of the legislative assembly of the intention to with- 
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draw from the alcaldes all police court duties and to vest those 
functions in a new set of police magistrates not elected by the 
people of the respective municipalities or subject to local political 
influences, but appointed by the Governor of Porto Rico and 
responsible to him only for the impartial performance of their 
duties. 

This being its purpose, certainly no presumption will be in- 
dulged that the legislature intended to leave to the alcaldes a 
remnant of their former judicial functions. There is now no 
judicial machinery with which they may constitute and operate 
a court of justice. And therefore, notwithstanding the fact 
that the act refers in terms only to Greneral Orders 195, the 
only reasonable conclusion that can be drawn from it is that the 
legislature intended the enforcement of police regulations in 
their entirety to be vested in the new police tribunals. And 
the jurisdiction in the matter of stray animals, formerly vested 
in alcaldes under General Orders 128, being a part of the gen- 
eral police regulations, by fair implication was withdrawn from 
them by the act in question and vested in the new courts. Of 
course, if General Orders 128 were of a criminal nature rather 
than a mere matter of police regulation, a more strict and 
literal construction of the powers conferred by the police court 
act would be required. But such is not the case. 

Very respectfully, 

JAMES S. HARLAN. 
The Assistant Secretary. 



AUTHENTICATION OF LETTERS ROGATORY. 

The Spanish government having agreed not to require the authentication of 
the signatures of tlie officials of the United States intervening in the ex- 
ecution of letters rogatoiy from Spain, and having requested that the 
authentication of the signatures of Spanish officials executing similar 
commissions from the United States may be dispensed with, Held, that it 
is competent for the Attorney -General to issue instructions to the re- 
spective courts of the island providing that the formal legalization of 
letters rogatory received from Spain through diplomatic channels may be 
omitted. 

Office of the Attorney-General, 
May 2J^ 190 L 
Sir : I return herewith the communication and the accom- 
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panying memorandum addressed to the Governor of Porto Rico 
on April 23, by the Secretary of State at Washington, and re- 
ferred to me for consideration by your office on the 13th. 

The memorandum states that the Spanish government does 
not require the authentication of the signatures of United States 
authorities intervening in the execution of letters rogatory from 
Spain, and that that government is anxious that the authentica- 
tion of the signatures of Spanish officials to commissions of a 
similar nature proceeding from the United States shall not in 
the future be required. 

So far as the government of Porto Rico is concerned in this 
request of the Spanish government, I see no reason why it can- 
not be acceded to. This government has heretofore required 
the signatures of Spanish officials executing its letters rogatory 
to be authenticated only for the purpose of lending greater au- 
thority to such documents as evidence, and of proving the au- 
thenticity of the signatures of the officials executing them. 
But as the transmission of such documents through diplomatic 
channels is of itself a sufficient guarantee of the authenticity of 
these signatures I am of the opinion that as a matter of proper 
judicial procedure the formal legalization of letters rogatory 
received from Spain through diplomatic channels may be 
omitted. I am also of the opinion that the government of 
Porto Rico through this department may order the insular 
courts to proceed in this matter in accordance with the request. 
If therefore it is your pleasure to reach such an understanding 
with the Spanish government and you will advise me of the ac- 
tion taken by you I shall forthwith issue the necessary instruc- 
tions to the respective courts of the island. 

It will of course be understood that this arrangement shall 
apply only to letters rogatory and not to other documents 
coming from Spain, such as letters of attorney, which may by 
law require attestation or other certificate showirig the author- 
ity and authenticity of the signatures of the officials interven- 
ing therein. 

Very respectfully, 

JAMES S. HARLAN. 

The SSCBETARY. 
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EXEMPTION FROM TAXATION— INSURANCE CREDIT. 

A wharf upon which the owners claim a legal exemption from taxation 
having been totally destroyed by fire, Held that uuder the law authorizing 
a tax on credits the exemption must in equity be held to attach to the 
credit arising from the fire insui-ance policies covering the property, 
whether such credit is payable to the owners in the island or elsewhei-e. 

Office of the Attorney-General, 

June 10, 1901. 

Sir : I have examined and herewith return the papers 
filed with the board of appeal in connection with the appeal 
of the New York & Porto Rico Steamship Company against 
the assessment for taxes levied against it by the board of re- 
view. 

1 am of the opinion that the insular government is without 
power to levy a tax upon the wharf in question or upon its 
value in the form of an insurance credit after its destruction by 
fire. The revocable license under which the wharf was built 
especially provides that it shall be free from taxation. In my 
judgment even if the insurance money accruing upon its de- 
struction by fire from the insurance companies was payable 
here, an equitable view of the matter would require the exemption 
from taxation to attach to that fund. The undoubted purpose 
of giving this exemption to the company in the first instance 
was to secure a wharf at San Juan or at least to foster the 
business of the company after the erection of the wharf. This 
intention would not be fulfilled in my judgment if after the 
company had put its capital at hazard by the erection of the 
wharf it should be subjected to taxation upon the wharf after 
it has been changed by its destruction by fire into the form of 
an insurance credit. In addition there is the further suggestion 
that the insurance money is not payable here and that it will be 
paid to the company at its main office. While no proof of this 
statement is before me, it is entirely probable that the adjust- 
ment of the difference between the petitioner and the insurance 
companies will be effected at its home office. This being so the 
credit is not one that can be fairly considered as coming within 
the taxing powers of this government. 

I observe by the papers that some other questions are in- 
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volved in this appeal but as they have not been specially referred 
to me, I have not considered them. 
Very respectfully, 

JAMES S. HARLAN. 
The Tbkasubkr. 



THE GOVERNOR'S POWER TO SUSPEND AND REMOVE ALCALDES. 

The Governor for good cause may remove alcaldes, but complaints against 
them should first be laid before the Executive Council. 

The Executive Council has succeeded to some of the functions of the coun- 
. cil of administration, and by fair implication it is tlie Governor's duty 
before removiug an alcalde to lay the matter before the Executive Coun- 
cdl. 

Office of the Attobnky-Gkneral, 

June 11, 1901. 

Sir : I have the honor to return herewith the letter of the 
Assistant Secretary to you, dated on June 7, relating to the 
power of the Governor to suspend and remove alcaldes and 
members of municipal councils. 

As to the power to suspend alcaldes for good cause there can 
be no question. This power remains in the Governor and may 
be exercised by him in his discretion. I concur also in the con- 
clusion reached by the Assistant Secretary that the Governor 
is vested with the power of removing alcaldes. But I am of the 
opinion that such action must be preceded by a reference of 
the matter to the Executive Council. 

The provision of article 52 of the municipal law is as fol- 
lows : 

The Governor Greneral may also remove alcaldes when he considers thero 
is good cause therefor, hearing the council of administration. 

The intention of this provision seems to be not so much to 
require the concurrence of the council of administration in the 
removal of an alcalde by the Governor, as to add formality to 
his action and induce conservatism in the use by him of the 
power. 

The Assistant Secretary seems to be of the opinion that the 
council of administration has been abolished. I have not been 
able to find any legislative or administrative action by which 
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that body was dissolved. Possibly he has reached that concla- 
sion because of the change of sovereignty and upon the general 
theory that the creation of a new government for the island 
has had that effect. Without entering however into a discus- 
sion of this question, it is clear that the Executive Council has 
succeeded to some of the functions of the council of administra- 
tion. The functions of the two bodies are to some extent 
similar, for the council of administration was the upper house 
of the parliament of Porto Rico, and was also to some extent 
administrative in character. Its duties are defined in the laws 
relating to civil administration in government in chapter 2 of 
the title " The Council of Administration." And with respect 
to the exercise of the power of removal I am of the opinion 
that inasmuch as the law requires the Governor to lay his ac- 
tion before the council of administration, by fair implication 
and in view of the fact that the concurrence of that body is not 
required, this duty of now hearing and considering the action 
of the Governor in such cases devolves upon the Executive 
Council. 

I have the honor, sir, to be your obedient servant, ' 

JAMES S. HARLAK 
The Governor. 



SCHOOL DIRECTOR— EFFECT OF CHANGE OP DOMICIL. 

Residence is a matter of intention and a legal domicil may be acquired imme- 
diately upon establishing a home with the intention of making it a legal 
domicil. 

A school director, although still a qualified voter in municipality A, may 
under the law lose his right to continue as such director by establishing 
his domicil in another district. 

Office of the Attorney-General, 

July i, J90L 
Sir : I beg to acknowledge the receipt of your communication 
of June 28, inviting my attention to section 8 of the schof)l laws 
of Porto Rico, and asking a construction of that part of the sec- 
tion that reads as follows : 

Vacancies in school boards caused by death, resignation, removal from 
district or failure to attend stated or called meetings for two months shall 
be filled by appointment of the district court. 



The Commiaaianer of EduecUion. 28 

You state the case of a school director in municipality A, who, 
although he has actually removed his family to municipality B, 
and has established a domicil there for them, yet claims that so 
long as he attends school board meetings in municipality A with 
regularity he is qualified to act as a school director on that board. 

Upon these facts you ask me to inform you " what constitutes 
a legal residence and when a legal residence is forfeited/' 

In answer to this inquiry I beg to say that, generally speak- 
ing, the matter of residence is one of intention. Wherever a 
man has fixed his domicil or habitation, his permanent home 
and principal domestic establishment (as distinguished from his 
temporary pkice of abode), to which, when business or pleasure 
calls him away, he intends to return, there in law he has his 
residence and of that municipality or district, as the case may 
be, he is a resident. A legal domicil may be acquired in the 
passing of time or immediately, by establishing one's family 
in a home with the intention of making it the legal domi- 
cil. But there must be an animus manendi. Bouvier's Law 
Diet, and authorities cited. See also Political Code of Porto 
Rico, Section 11, Pars. 1 and 7. 

Applying this general rule to the case stated, I am of the opin- 
ion that the gentleman in question is no longer qualified to act 
on the school board of municipality A. And in support of this 
conclusion I invite your attention to the fact that, although in 
section 2 it is provided that members of the school board shall 
be qualified voters, section 8, in which the phrase *' removal 
from district " is used, plainly indicates that the intention of the 
legislature was not only that a school director shall be a qualified 
voter, but that he shall remain in the district. In the case stated 
by you the director, although claiming to be a qualified voter 
in municipality A, and although ho may regularly attend the 
meetings of the school board in that district, must nevertheless 
remain in that district as his place of domicil in order to con- 
tinue legally to serve as a school director there. 

This conclusion is reinforced by the terms of the act of the 
legislative assembly entitled, " An act concerning resignations 
and vacancies," approved January 25, 1901. In section 2 of 
this act it is provided that an oifice becomes vacant on the hap- 
pening of certain events, and one of these events, asset forth in 
paragraph 5 of that section, is as follows : 



34 Foreign Corporaiions doing Badness within Porto Rico. 

6. His oeaslng to be a Tt9ident of the Island, or if the office be local, of 
the district, city, county or town for which he was chosen or appointed or 
within which tlie duties of his office are required to be discharged. 

With these provisions before us there can be no doubt that 
the school director in question by removing his family to an- 
other district, where he has established his domicil, has ceased 
to be qualified to act longer as a school director in the first dis- 
trict. The presumption will be indulged until the contrary is 
shown that he has established a new domicil. It may be true, 
under the special provisions of the election law, that he is qual- 
ified to vote in the first district until in the progress of time he 
has established his right to vote in the new district. But he 
has ceased to be a resident of the former district, and this alone, 
under the law, without regard to his capacity to vote, disquali- 
fies him for holding office longer in the first district as a school 
director. 

Respectfully yours, 

JAMES S. HARLAN. 

The OoMMissioNBB OF Education. 



FOREIGN CORPORATIONS DOING BUSINESS WITHIN PORTO 

RICO. 

The transporting of freight and passengers from port to port in the island 
of Porto Rico is commerce of a local nature, and in no sense may be said 
to be commerce ^* with foreign nations and among the several states.'* 

As the New York A Porto Rico Steamship Company is engaged in com* 
merce from port to port in the island, it is therefore doing business here, 
and must comply with paragi-aph 2, section 63, of the revenue law, ap- 
proved Januai*y 31, 1901, and with the act regarding foreign corporations 
approved on the same date. 

The fact that the principal business of that company is to transport pas- 
sengers and freight between Porto Rico and New York and that the local 
business is incidental only, does not relieve the company from complying 
witi) the local law. If to any extent it carries on business of a local char- 
acter, to that extent it is doing business in the island within the meaning 
of the statutes in question. 

Office of the Attornby-Genkrai., 

July 1, 190L 
Sib : On the 17th of April last Messrs. Curtis, Mallet -Pre vost 
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-& Coh addressed to me a communication on behalf of your 
<M>mpany enclosing a brief memorandum of the legal points in- 
volved in the question whether your company must comply with 
the requirements of paragraph 2, section 63, of the revenue law 
of Porto Rico approved January 31, 1901, and with the provi- 
sions of the act regarding foreign corporations approved Janu- 
ary 31, 1901. The former law requires a foreign corporation 
to obtain a license before doing business in Porto Rico ; the 
latter requires a foreign corporation to file certain statements 
and certificates before doing business in Porto Rico. And the 
proposition was advanced that the provisions above referred to 
do not apply to your company, for the reason th&t it is engaged 
in foreign or interstate commerce, and that any law requiring 
A license or imposing any condition upon the right of your com- 
pany to do such business is repugnant to the Constitution of the 
United States. I was requested to examine this question and 
to communicate my conclusions to you as the agent of the com- 
pany, and was advised that upon receiving my opinion you 
would at once comply with the requirements of law in case I 
should deem such action necessary. An examination of the 
question, and of others of a similar nature, has been delayed in 
order to have the benefit of the opinions of the Supreme Court 
of the United States in the insular cases so far as they might 
be pertinent. 

The memorandum of authorities cited by your solicitors has 
been read with interest. But I have been compelled to reach the 
conclusion that your company comes within the terms of the two 
statutes above mentioned ; that neither statute, so far as it re- 
lates to your company, is repugnant to the Constitution of the 
United States ; and that in order to qualify itself for lawfully 
carrying on the business which it is now doing in this island 
the company must secure a formal license from the Treasurer 
of Porto Rico, and must file with the Secretary the statements 
required by law. 

In support of this conclusion I desire to remind you of the 
fact, which doubtless will not be controverted, that your prin- 
cipal is engaged in a business of a twofold nature ; first, in 
transporting merchandise and passengers from ports of the 
United States to ports of the island of Porto Rico ; second, in 
transporting both freight and passengers from port to port in 



26 Dispute betioeen Districts of Loiza and Rio Chra^ide, 

this island. This is a matter of common knowledge and for 
the purposes of this commanication will be assamed as a fact. 
With respect to business of the latter character your company 
therefore stands exactly in the position of any foreign corpora- 
tion that opens an office here and transacts business in the island 
of a local nature. Business done from port to port in the island 
is of a local nature, and in my judgment cannot in any sense be- 
said to partake of the character of commerce ^' with foreign na- 
tions and among the several states." It is true that such busi- 
ness is but incidental to your general business, and consists in 
transporting merchandise and passengers from port to port 
while your steamships are on their way around the island gath- 
ering passengers and merchandise for transportation to New 
York. But it is not a proper test of the question to say 
that the principal business of the company is of the character 
of foreign or interstate commerce. If the company to any 
extent carries on business of a local character, to that extent it 
is doing business in the island of Porto Rico within the mean- 
ing of the statutes in question. For that reason the statutes re- 
ferred to do not seem to be void under the Constitution of the- 
United States nor their requirements a regulation of foreign or 
interstate commerce. I am therefore of the opinion that in or- 
der to lawfully continue such business your company must at 
once qualify under the laws of Porto Rico in the manner pointed 
out in its statutes. 

Very respectfully, 

JAMES S. HARLAN. 
Benjamin F. Butler, Esquire, 

Manager New York iSs Porto Rico Steamship Company. 



BOUNDARY DISPUTE BETWEEN TAXING DISTRICTS OF LOIZA 
AND RIO GRANDE. 

The act entitled, *' An act to establish the boundai*y line for the taxation, 
of the districts of Loiza and Rio Grande/' approved January 31, 1001, 
is construed in the light of the facts that induced its enactment 

The act having been passed in order to provide a means of adjusting a dis- 
pute as to a portion of the boundary line, the Commissioner of the In- 
terior was not authorized to readjust the entire boundary line, but only 
the portion in dispute. 
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The Commissioner haying acted before heing fully advised of the facts may 
reyoke his action or limit its effect to the portion of the line in contro- 
versy. 

Office of thk Attobney-Qenbbal, 

July 6y 1901. 

Sib : The act of the legislative assembly of Porto Rico entitled,/ 
'' An act to establish the boundary line for taxation of the dis- 
tricts of Loiza and RioOrande," approved January 31, 1901, to- 
which yon call my attention in your communication of the 3d, 
does not have the character of a general law, but comes under 
the head of special legislation. In construing it we are not 
confined absolutely, as it seems to me, to the terms of the law 
itself, but may resort for information to the facts that induced 
its enactment. Blake v. National Bank^ 23 Wall 307 ; The 
Delaware, 161 U. S. at p. 472. 

The facts as stated in your letter are as follows : Between the 
districts of Loiza and Rio Grande a dispute as to the boundary 
line has been pending for some time. The territory involved 
was limited to a certain estate known as '^ Quebrada Lajas," all 
other portions of the boundary line between the two districts 
having been settled some time before, either by law or by the 
long acquiescence of the authorities and the general public of 
both districts. 

The act in question is remedial in character, and was passed 
in order to provide a method of adjusting a dispute which the 
parties had been unable to adjust among themselves. That be- 
ing the purpose of the act, it is clear that the .power of the Com- 
missioner of the Interior was limited to the subject matter of 
the dispute, and the exercise of power by him beyond the limits 
of the dispute was not authorized. I am of the opinion there- 
fore that it is proper for the Commissioner of the Interior to 
notify the Treasurer of Porto Rico and the executive oflBcers of 
the two districts concerned that he, not having been fully ad- 
vised by them of the extent of the controversy between the two 
districts, has fixed a boundary line that goes beyond the matter 
in dispute and interferes with and disturbs the ancient boundary 
line ; that his power under the act in question did not permit 
of a readjustment by him of the whole boundary line, but only 
of a settlement of the portion remaining unadjusted, that he- 
therefore now revokes his order of April 15, so far as it pur- 
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ports to establish a boundary line between the two districts 
outside of the limits of the estate known as '^ Quebrada Lajas ; " 
and that as to the boundary line within the limits of that es- 
tate, his order of April 15 will stand. 
Very respectfully, 

JAMES S. HAKLAN. 

The CoHMissiONEs OF THE Interiob. 



FREEDOM OF THE PRESS. 

Article 10 of the printing law requiring the publisher of a newspaper in the 
act of its publication to present to the Governor and the alcalde three 
copies, authenticated by his signature, and the requirement that one 
copy shall be stamped and returned to the publisher, were designed to 
secure to the government a supervision and control over the press that is 
hostile to its freedom and is inconsistent with the political character and 
institutions of the insular government Being a law of a political nature 
it ceased to be in force upon the inauguration of an American government 
in the island. 

Office of the Attorney-General, 

July 17 y 1901. 
Sir : I have the honor to acknowledge the receipt of a com- 
munication recently addressed to you by the alcalde of San Juan, 
and endorsed by yon to me for consideration, stating that the 
publishers of newspapers at the capital do not send to the al- 
caldia the number of copies of their papers specified in article 10 
of the printing law. That article reads as follows : 

Article 10. The director of any newspaper must present in the act of iU 
publication^ three copies of each number and edition authenticated by Ma 
signature^ to the goyemment of the proyincCf to the special administrative 
delegate, or to the roayor*B o£Bce at the place whero the paper is published. 
Of the newspapers of Havana and of those of San Juan Bautista de Puerto 
Rico, three additional copies shall besides be presented with the same 
formalities to the general governments of the islands of Cuba or Porto Rico 
respectively. One of the said copies shall be stamped and returned to the 
person by whom they have been presented. 

In section 34 of the same law the failure to comply with the 
requirements of article 10 is punishable administratively ; that 
is to say, the mayor or ,the Governor, nnder the terms of 
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article 34, may impose fines without the intervention of any 
court. 

I am informed by high authority that since the promulgation 
of this law in 1886 the censorship over the public press, which 
was theretofore practised in this island by the Spanish govern- 
ment, has in reality not been enforced. And it is said by some 
that under article 10 of that law a censorship was not intended. 

What then can be the meaning of the article? It cannot in 
any sense be said to be a license tax for the privilege of publish- 
ing a newspaper. Such a tax could be paid as well in money 
as in papers ; and if in papers, as well after as in the dct of 
publication. Moreover the provision that one of the papers 
shall be stamped and returned to the publisher is not consistent 
with the theory of a tax, which customarily involves payment 
only and not a return of part of what has been paid. 

It is suggested however that the law is merely a method which 
the Spanish government reserved to itself of obtaining knowledge 
of all that was published, and of having the evidence at hand 
in case any article was of such character as to furnish occa- 
sion for criminal punishment. If this was its purpose it may be 
said in passing that the government could acquire information 
in the one case and the evidence in the other by purchasing 
copies, instead of depriving the publishers of their property with- 
out compensation. It must be borne in mind also that if the 
government can take three copies for that purpose, it may take 
any number of copies on the same principle. And such a taking 
of property without just compensation is not consistent with re- 
publican institutions. 

But however leniently article 10 may have been enforced by 
the Spanish government when in control of this island, and 
whatever may have been the practice under it, a careful consid- 
eration of the language of the article must lead to the conclusion 
that it was designed to secure to the government a certain admin- 
istrative supervision and control over the publication of news- 
papers. Any other purpose would have been satisfied by the 
delivery of the three copies after publication, instead of *' in the 
ad of ^p-Micaiiony It is difficult moreover to explain the pro- 
vision requiring the publisher to authenticate the three copies 
by his signature, unless it was intended not only to attach per- 
sonal responsibility to him for the contents of the publication, but 
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also to furnish the government at once by bis own signature with 
the evidence of this responsibility. 

Finally, the provision that one of the copies thus delivered 
:shall be stamped and returned to the publisher is an admirable 
method to enable a government that rules with a strong hand to 
intimate to the publisher, by the return of a copy thus stamped, 
that its contents are satisfactory, and by omitting to return a 
copy thus stamped that its contents arc not satisfactory. 

None of the requirements of this law would be tolerated by 
Any legislature in the United States or in any other country 
where the freedom of the press is esteemed as one of the elements 
And best expressions of liberty. This freedom was in fact deemed 
of such importance by the people of the United States that it 
was made the subject of the ilrst amendment to the constitution. 
That amendment provides : 

Confj^ress sbaH make no law respecting an eatablishment of religion, or 
proliibitiDg ttie free exercise tliereof; or abridging the freedom of speech, or 
of the presit; or tlie liglit of the people peaceably to assemble and to petition 
the government for a i-edress of grievances. 

And it was ratified unanimously by all of the states, Virginia, 
the last state, concurring therein on December 15, 1791. 

Freedom of the press, when it has not degenerated into mere 
license, and when restrained, as it must and ought to be, not by 
•executive control, but by strict criminal as well as civil responsi- 
bility in the courts for its abuse, is not less important here than 
it was then and is now in the United States, and any law abridg- 
ing this freedom is no less repugnant to the principles upon which 
the government of Porto Rico is organized than it is to the prin- 
ciples and traditions underlying the government of the United 
States. 

While there is not in the organic act any bill of rights or 
specific constitutional restraint upon the general legislative 
powers that belong to sovereign governments, or in the body 
of our existing laws any general order or legislative enactment 
under which article 10 may be sjud to have been repealed, never^ 
theless there is high authoritx^ in law for the proposition that 
the article in question must be held to have been annulled by 
the installation in this island of the present form of government. 
It is a general rule of public law tliat whenever political juris- 
diction over any territory is transferred from one sovereign to 
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:another the municipal laws of that territory, which tend to pro- 
tect and are designed to secure the peaceful use and enjoyment 
of private, as distinguished from public, rights, are continued 
in force until changed by the new sovereign. Laws affecting 
the possession, use and transfer of property, and laws tending 
to secure good order and peace in the community and to promote 
its health and prosperity, are good examples of such laws. But, 
•on the other hand, all laws, ordinances and regulations which are 
in conflict with the political character and institutions of the 
new government, such as laws in support of an established re- 
ligion, or abridging the freedom of the press, or authorizing 
•cruel or unusual punishments and the like, are at once displaced 
and cease to be obligatory without any legislative declaration 
to that effect. Railroad Co. v. McGlinn^ 114 U. S. at p. 546. 
Indeed Mr. Justice Brown, in Dowries v. Bidwelly 182 U. S. 
244, one of the cases recently decided by the Supreme Court of 
the United States which has been of special interest to the peo- 
jj)le of Porto Rico, having reference to certain rights which may 
>be termed natural as distinguished from artificial rights, says 
at p. 282 : 

Of the former class are the rights to one's own religious opinions and to a 
public expression of them, or, as sometimes said, to worship God according 
to the dictates of one's own conscience; the right to personal liberty and 
individual property; to freedom of speech and of the press ; to free access to 
•courts of justice, to due process of law and to an equal protection of the 
laws; to immunities from uni*easonable searches and seizures, as well as 
•cruel and unusual punishments; and to such other immunities as are indis- 
I>ensable to a free government. Of the latter class are the rights to citizen- 
ship, to suffrage, and to the particular methods of procedure pointed out 
in the Constitution, which are peculiar to Anglo-Saxon jurisprudence. 

Article 10 of the printing law, as I understand its real mean- 
ing, however it may have been enforced by the Spanish govern- 
ment, was not intended as an exercise of the police power as 
that phrase is understood in American jurisprudence, but was 
intended as an abridgment of one of these natural rights en- 
joyed by free people, and as such it is inconsistent with the 
political character and institutions of the insular government. 
For these reasons I am constrained to hold that it is no longer 
in force in this island. 

Very respectfully, 

JAMES S. HARLAN. 

The Secretary. 
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REGISTRATION OF TRADE-MARKS, 

Tho organic act of Porto Rico delegates general legislative powers to the- 
legislative assembly. It is therefore competent for ttie government to 
legislate in respect to trade-marks and the law of trade-marks promul- 
gated by royal decree on August 21, 1884, is still in force. 

Office of the ArroRNEY-GENERAL, 

July 17, 1901. 

Sir: In connection with the application made to you for the 
registration of a trade-mark, which is herewith returned, you 
have requested an opinion as to Avhether such power is lodged 
in the Secretary's office. 

In reply I call your attention especially to the cases of Uni- 
ted States v. Emit Stejfena^ United States v. AdoVph Wittemarty 
and United States v. W. W. Johnscyii^ decided by the Supreme 
Court of the United States on November 17, 1879. These cases 
were consolidated and heard together, and are commonly known 
as the " Trade-mark Cases." The opinion of the court is reported 
in 10 Otto, 82. It is the leading case on the question, and the 
doctrines then announced have not been subsequently modified. 

From a statement of the facts in the case it appears that 
Congress in 1870 passed an act providing for the registration 
in the patent office of any device in the nature of a trade-mark 
to which any person had by usage established an exclusive right 
or which the person so registering intended to appropriate to his 
exclusive use. This act made it wrongful for any other person 
to use a trade-mark so registered and rendered such person lia- 
ble to a civil action for damages. Subsequently in 1876 another 
act was passed attaching criminal responsibility to the wrong- 
ful use of a registered trade-mark. The "Trade-mark Cases" 
were of a criminal nature, having been based upon indictments 
against the persons in question. 

On the part of the United States an endeavor was made to 
uphold this legislation on the theory that it came fairly within 
the powers of Congress as enumerated in clause 8 of section 8 
of article 1 of the Constitution, which authorizes Congress — 

to promote the progress of Science and useful Arts, by securing for limitedi 
Times to Authors and Inventors the excluslye Right to their respective- 
Writings and Discoveries. 
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The coart says in respect of this contention : 

Any attempt howeyer to identify the essential characteristiot of a trade- 
mark with inventions and discoveries in the arts and sciences or with the 
writings of authors, will show that the effort is surrounded with insur- 
mountable difficulties. 

Proceeding with its opinion the court farther says that an 
ordinary trade-mark has no necessary relation to invention or 
discovery ; that the trade-mark recognized by common law is 
generally the growth of a considerable period of use rather 
than of sadden invention ; that it is often the result of accident 
rather than design. The court points out very clearly that, 
commonly speaking, the exclusive right to a trade-mark grows 
out of the use of it and not out of its mere invention or discov- 
ery ; and that the right is founded on priority of appropriation. 

It was also contended that the legislation could be upheld 
under the third clause of the same section, Avhich gives Con- 
gress the power to regulate commerce with foreign nations and 
among the several states and with the Indian tribes. But up- 
on a consideration of this suggestion the court was unable to 
find in the act anything but a broad provision for a universal 
system of trade-mark registration without regard to any dis- 
tinction between their use either in domestic or in foreign com- 
merce. 

Without pursuing an analysis of the opinion further, it will 
be sufficient to observe that the two acts in question were held 
to be unconstitutional ; that the system of trade-mark property 
and the civil remedies for its protection were not created by 
the legislation of Congress, but existed long prior thereto ; that 
these property rights rest upon the laws of the several states 
in the same manner that other property rights do, and that they 
depend for their security and protection, like other property 
rights, upon state laws. It thus appears very clearly that trade- 
marks and property rights under trade-marks may be the sub- 
ject of state legislation. In other words it is not a question 
confided exclusively by the constitution to the central govern- 
ment. 

This being the legal status of such property rights in the 
United States, the question that now remains is whether trade- 
marks may lawfully be the subject of legislation by the legisla- 
tive assembly of Porto Rico ; and whether, if they remain still 
3 
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unrepealed, the legal provisions relating to trade-marks enacted 
for this island by the Spanish authorities still have the force of 
law. 

As the organic act confers without limitations general legigh 
lative powers as broad as those of a sovereign government, I 
am of the opinion that it is competent for the insular govern- 
ment, just as it is for a state government, to legislate in re- 
spect to trade-marks.^ It follows therefore that the law of 
trade-marks promulgated by royal decree on August 21, 1884, 
which has not subsequently been repealed or modified, is still 
in force in this island. The function of registering trade-marks 
as provided in that law was recognized by the United States 
military authorities in General Orders Nos. 15 and 112 of 1899 
and No. 102 of 1900. It is therefore one of our administrative 
duties to consider applications for the registration of trade- 
marks. The only question of doubt in my mind is as to where 
the duty is lodged. 

In that portion of the act which defines the duties of the 
Secretary of Porto Rico no mention is made of the registration 
of trade-marks, although he is required to issue certificates for 
all patents filed and registered. In that portion of the same act 
which relates to the fees that may be charged by the Secretary 
for his services there is the provision, clause 18 of section 9, 
that he may charge a fee of two dollars for registering and is- 
suing a certificate of registration of a " United States patent, 
trade-mark, print, label or copyright." Whether the words 
"United States" qualify only the word "patent" which im- 
mediately follows it, or whether they are to be deemed as also 
qualifying the words " trade-mark " and the other words that 
follow, is a question that must be solved in a practical way. If 
they qualify only the word " patent," I am of the opinion that 
the clause in question furnishes sufficient foundation for action 
by the Secretary upon applications for the registration of trade- 
marks ; but if they also qualify the words " trade-mark," then 
the Secretary's duty would be limited to the registration of a 
" United States trade-mark ; " and the duty of considering an 
application for the registration of a Porto Eican trade-mark 
would seem to be lodged with the Commissioner of the Interior 

1 The legislative aRsembly ^t its session in January, 1002, enacted a gen- 
eral law for the registi-ation of trade-marks. 
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under Greneral Orders 102 of 1900, above referred to. As a 
practical question, and because the propriety of having the power 
lodged with the Secretary is manifest, I incline to the opinion 
that the Secretary may exercise the power under clause 18 of 
section 9 of the act relating to the duties of the Secretary until 
the legislative assembly shall have removed any doubt from the 
question by some legislative expression. 
Very respectfully, 

JAMES S. HARLAN. 
The Seobktaby. 



INHERITANCE TAX— ESTATE LEFT BY HUSBATJD. 

Sections 94 and 05 of the revenue law construed and held to exempt an es- 
tate left by a husband from an inheritance tax, although they impose such 
a tax upon an estate left by a wife. 

Office of the Attorney-General, 

July 18, 1901. 

Sir : In reply to your communication of the 12 th, asking for 
a construction of sections 94 and 95 of the revenue law in con- 
nection with the assessment, for the purpose of inheritance 
taxation, of two shares in the estate of Andrea Almestica y 
Espinosa, of Vieques, I have the honor to say that upon a close 
examination of the two sections it appears that the exemptions 
contained in the former relate to an estate left by a hitshcmd for 
the use of his wife, child, grandchild or person legally " recog- 
nized " as an adopted child ; while the affirmative provisions of 
the latter section relate to a devise or bequest by a wife. 

The case stated in your communication comes under section 95 ; 
and being a bequest by the mother to her lineal descendants the 
shares passing to them, whether they be legitimate or illegiti- 
mate, are subject to the tax provided in that section. It follows 
of course that a natural recognized child takes a bequest under 
section 95 subject to the tax therein provided. Under section 94 
property passing by the will of a deceased father to a natural 
" recognized" son is exempt from an inheritance tax. 

In other words, it is clear that i n these two sections a distinction 
is made by the legislature between the death of a husband and 
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the death of a wife. Upon the death of the former, who in com- 
mon experience is the one that provides maintenance for his 
family, the legislature requires no tax from the estate that passes 
to his family, apparently apon the principle that the loss of his 
support by the family is a sufficient reason for the exemption of 
the family from the burden of taxation. On the other hand, in 
section 95 the apparent purpose of the legislature was upon the 
death of a wife to tax the estate passing to the husband and her 
lineal descendants on the theory that the husband, the source of 
family maintenance, is still able to support his family, and that 
the state may justly participate in the inheritance by levying & 
tax upon it. 

Very respectfully, 

JAMES 8. HARLAN. 
The AoTiKo Tbbasurer. 



SCHOOL LAW— APPOINTMENT OF SCHOOL TRUSTEES. 

Section 32 of General Orders 100 of the series of 1899, being in irrecoocilable 
conflict with the provisions of section 8 of an act entitled " An Act to es- 
tablish a system of public schools in Porto Rico/* approved January 31, 
1001, must be held to have been repealed by force of the repealing clause 
of the latter law. 

Office of the Attorney-General, 

July 18, 1901. 

Sir : The act entitled, " An Act to establish a system of pub- 
lic schools in Porto Rico," approved January 31, 1901, to which 
you call my attention in your communication of yesterday con- 
tains in section 27 the usual clause repealing all laws, decrees 
and orders in conflict with its terms. 

The question before roe then is whether there is any conflict 
between sections 7 and 8 of that act, and section 32 of General 
Orders No. 160 of 1899. 

Both sections 7 and 8 upon examination will be found to be 
complete. In other w^ords in the one the removal of a school 
director may be effected for proper cause ; and in the other the 
vacancy thus created or created by death, resignation, removal 
from the district, etc., may be filled. Neither section there- 
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fore needs the aid of any other law in order to make it oper- 
ative. Upon comparing section 8 of the act with section 32 
of the order, it will be seen that the latter comes into direct 
conflict with the former. Section 8 of the act provides that 
appointments shall be made by the district court upon the 
nomination of the Commissioner of Education. Section 32 of 
the order provides that the municipal judge shall send in the 
name of the candidate of the party in which the vacancy exists 
who received the next greatest number of votes at the election. 
It is very clear that this provision is in irreconcilable conflict 
with the provision of section 8. I am of the opinion therefore 
that section 32 of General Orders No. 160, series of 1899 has 
been repealed by force of the repealing clause of the act. 
Very respectfully, 

JAMES S. HAKLAN. 
The CoMMissioNBB OF Education. 



TAX ON INSURANCE PREMIUMS— FOREIGN CORPORATIONS. 

Paragraph 1, Bection 65, of the revenue law, proylding for an annual tax of 
three per cent on the gross amount of dues collected in Porto Rico hy 
surety, insurance or building and loan companies not incorporated in 
Porto Rico, is a valid exercise of the taxing power lodged in the insular 
government. 

Under the organic act the insular government enjoys the same general 
powers of taxation that are enjoyed by the states and territories of the 
United States. 

The fact that premiums collected here are taxed in Canada does not affect 
the right of taxing them here. 

The issuing of insurance policies on property in the island is a local trans- 
action and constitutes business done in the island. It is therefore sub- 
ject to the taxing power. 

Office of the Attobney-Gknebal, 

July 2i, 190L 
SiB : On the 2d of June last Mr. F. H. Dexter presented to 
me an argument in support of a protest made by him on be- 
half of the Manufacturers' Life Insurance Company of Mon- 
treal, Canada, against the collection annually of a tax of three 
per cent on the gross amount of the premiums or dues collected 
in Porto Kico by surety, insurance or building and loan com- 
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panies not incorporated in the island. The provision in ques- 
tion will be found in paragraph 1, section 65, of the revenue 
law. 
The protest is based upon three grounds : 

1. That there is no authority in law for the levying of any 
taxes by the insular government against the insurance company 
in question other than the real and personal property tax ; and 
that no franchise tax can be levied against the company. 

2. That a tax upon premiums collected in Porto Rico is illegal 
because it impairs the obligation of contracts already made and 
deprives the creditor of the value of his obligation. 

3. That such a tax is illegal because premiums are payable 
in Canada, where they are also subject to taxation. 

As to the first ground, no extended discussion is necessary. 
The organic act constitutes certain inhabitants and residents of 
Porto Rico a body politic under the name of The People of 
Porto Rico with certain governmental powers, among which is 
the power to tax. There is no limitation upon this power, or 
any language in the act to indicate an intention on the part of 
the Congress of the United States to withhold from the insular 
government the general power of taxation. This is manifest 
from the terms of the third section, where reference is made to 
" a system of local taxation to meet the necessities of govern- 
ment." This language is too broad to admit of any doubt of 
the nature suggested by Mr. Dexter. Moreover in section 32 
it is expressly provided that the legislative authority shall ex- 
tend " to all matters of a legislative character." It therefore 
appears that all powers of taxation enjoyed by the states and 
territories of the United States are within the legislative com- 
petency of the government created by the act commonly known 
as the Foraker act. 

The other two points suggested by Mr. Dexter can be readily 
disposed of if a clear understanding is first had of the status of 
a foreign corporation in the island of Porto Rico. 

It must be remembered in the first place that a corporation 
is an artificial and not a natural person. It does not therefore 
come within the terms of clause 1, section 2, of article IV, of 
the Constitution of the United States, Avhich provides that the 
citizens of each state shall be entitled to all privileges and im- 
munities of citizens in the several states. This provision gives 
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a citizen of one state the right freely to go into another and to 
transact his business there on the same terms and conditions 
that are enjoyed by the citizens of that state. But in this 
sense a corporation is not a citizen, and cannot go into a state 
other than the one creating it without the consent of that state. 

In Hooper v. Calif omia^ 155 U. S. 648, it is said that a state 
has the power to exclude foreign insurance companies altogether 
from its territory, and that if it allows them to enter the state 
it may determine the conditions on which the entry shall be 
made ; that, as a necessary consequence of this, it has the right 
to enforce any condition imposed by its laws as preliminary to 
the transaction of business within the limits of the state ; and 
that the power to exclude such corporations embraces the power 
to regulate them and to enact and enforce all legislation in re- 
gard to things done by them within the state. 

In Paul V. Virginia^ 8 Wall. 168, the court, disposing of the 
proposition that foreign corporations are protected by the pro- 
vision of the Constitution above cited, says that a state may 
give its consent to the entry of a foreign corporation upon such 
terms and conditions as it may think proper. It says : 

They may exclude a corporation entirely; they may restrict ita husiness 
to particular local itieB, or they may exact such security for the perform- 
ance of its contracts with their citizens as in their judgement will best pro- 
mote the public interest. The whole mailer rests in their discretion. 

The government of Porto Rico has seen fit to impose a 
tax of three per cent on the premiums collected in the island 
by foreign insurance corporations. It is competent for that 
government to do this either as a condition of the right 
of such a company to enter its territory and do business here, 
or as a condition of the right to remain here and to con- 
tinue to do business in the island. The leading case of Zdv- 
erpool a^d London Life a/nd Fire Ins^iromce Company v. 
Ma%%achus€tt8^ 10 Wall. 566, is a case of this kind. There also 
the constitutional provision above mentioned was invoked by a 
corporation of England doing business in Massachusetts, as a 
protection against a tax of four per cent on the gross amount 
of premiums collected by it in Massachusetts. The language 
of that statute is so much like the language of paragraph 1 of 
section 65 of our revenue law that I quote it here in full. It 
is as follows : 
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Each fire, marina and fire and marine insurance company incorporated 
or associated under the laws of any government or state, other than one of 
the United States, shall annually pay to the treasurer of the commonwealth 
a tax of four per cent upon all premiums charged or received on contracts 
made in this commonwealth for insurance on property. 

The only difference between that case and the case presented 
by Mr. Dexter is that the latter is the case of a Canadian cor- 
poration instead of an English corporation. The court had no 
difficulty in sustaining the law. 

Such being the relation between the government and a for- 
eign corporation, I come now to the second objection urged by 
Mr. Dexter, viz., that the law impairs the obligation of con- 
tracts, and therefore is invalid. In making this point he does 
not claim the existence of any contract between the insular gov- 
ernment and his client, but refers to the insurance contracts be- 
tween bis client and the holders of its policies. 

It is sufficient in reply to this objection to say that the con- 
tract clause of the Constitution of the United States has no 
application to his case, (1) because Porto Bico is not a state ; 
(2) because a mere license tax upon business done, or a tax on 
property or property rights, furnishes no occasion for invoking 
that clause of the constitution. 

A person in any jurisdiction acquires property or makes con- 
tracts or builds up his business subject to the exercise by the 
government of the power of taxation at any time when, in its 
judgment, the public interests require it. The power to tax is. 
one that is never to bo regarded as surrendered by the govern- 
ment, except where it has made a particular contract under 
which for a consideration it expressly waives the right to tax ; 
for example, a franchise granted by this government to a rail- 
road company exempting it from general taxation in considera- 
tion of something done by it for the public benefit. In the ab- 
sence however of such a particular contract on the part of the 
government the power of the government to tax property and 
property rights and all forms of commercial activity, such as 
an insurance business, remains unimpaired. If this were not 
so the contracts made by or with the various classes of com- 
mercial interests would result in preventing the government 
from levying any tax upon commercial activities. A citizen 
may contract for all the sugar produced on a certain estate at 
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a given price for a period of ten years ; if Mr. Dexter's argu- 
ment is sound, such a contract would prevent the subsequent 
levy by the government of a special tax upon the sugar indus- 
try. An owner of property makes a mortgage upon it for a 
period of ten years, and at a time when no tax upon credits is 
in force ; if Mr. Dexter's argument is sound such a mortgage 
would prevent the government from levying a tax upon mort- 
gage credits. Again, a man owning a piece of real estate may 
rent it for a period of ten years. At the next session of the 
legislature a law may be pa^ed levying a tax upon rents ; and 
if Mr. Dexter's argument is sound, such a law would be in- 
valid, because it impairs the obligation of the contract between 
the parties. Instances might be multiplied to show the fallacy 
of that ground for protest. And yet all the cases supposed 
differ in no essential respect from the case presented by Mr. 
Dexter. An insurance company grants insurance to various 
residents of the island in consideration of the payment, not of 
rent, but of an annual premium. Subsequently the legislative 
assembly levies a tax upon this insurance business by requiring 
the payment to the Treasurer of Porto Rico of three per cent 
upon the annual premiums collected. In what sense does this 
impair the obligation of the contract between the company and 
its policy holders ? Plainly it is nothing but a tax, and has the 
same result, and only the result, that any tax has upon prop- 
erty or commercial activity. 

I need not discuss the last point urged by Mr. Dexter. The 
business of soliciting merchants to insure their property is car- 
ried on here ; policies are delivered here ; and the premiums are 
collected here by the agents of the company. For doing this 
paid agents are employed, and upon such business, it is fair to 
assume that profits are earned. Clearly this is business done 
in Porto Rico, upon which the government of Porto Rico may 
properly levy a tax As was said in Paid v. Virginia^ mpra : 
*' They (insurance policies) are local transactions and are governed 
by the local law." Mr. Dexter's client transacts all this business 
in Porto Rico. The fact that a tax is levied upon the receipts 
of the company by the government of Canada furnishes no basis 
for the proposition that the government of Porto Rico may not 
also levy a tax upon them. 

For these reasons I am of the opinion that the law in ques- 



42 Mu9iicipal Councils — Debtors for Taoses not Eligible, 

tion is a valid exercise of the power of taxation ; that it took 
effect on the date of the approval of the law ; and that it covers 
all insurance premiums received since that date, whether on. 
policies issued by the company before or after that date. 
Respectfully, 

JAMES S. HARLAN. 
The AcrriKG Tbeasubeb. 



MUNICIPAL COUNCILS— DEBTORS FOR TAXES NOT ELIGIBLE. 

A person against whom a suit has been instituted for delinquent taxes is 
not eligible to become or to remain a member of a town council. 

Office of the Attorney-General, 

July 27, 1901. 

Sir : In reply to your communication of the 26th of July, I 
have the honor to inform you that it is not competent for a 
citizen of a municipality who is a debtor as a taxpayer to the 
municipal treasury, upon which indebtedness a suit has been in- 
stituted against him, to become or to remain a member of the 
town council. 

Under section 4 of General Order 160, of 1899, it is provided 
that only those taxpayers of the municipality who are included 
in the first two-thirds of the whole list of taxpayers and who 
are otherwise qualified to vote, are eligible for election as mem- 
bers of the town council ; but if he happens to be just outside of 
the two-thirds list, and nevertheless pays an amount of tax equal 
to the lowest amount paid by the last citizen on that list, he is 
still eligible. 

Members of the liberal professions (and civil engixieers and 
dental surgeons) are eligible even when not taxpayers at all. 
Very respectfully, 

JAMES S. HARLAN. 

The Acting Secrbtart. 
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INCOMPATIBILITY OF OFFICE— SCHOOL TRUSTEES. 

Under the law a certain percentage of municipal funds is set aside each 
year for school purposes, and if a member of a municipal council is per- 
mitted also to be a member of the schopl board his vote in the former 
capacity will in fact be an appropriation in his own behalf in his latter 
capacity; and therefore, under section 4 of article 43 of the law relating 
to the government and organization of municipalities, a member of a 
town council cannot lawfully be a trustee of the school board. 

Office of the Attorney-General, 

July 27, 1901. 

Sir: I have the honor to acknowledge the receipt of your 
communication of the 23d of July, and in reply to say that under 
the express prescriptions of the law a member of the municipal 
council may not at the same time hold the office either of mu- 
nicipal judge, or notary public ; nor can he fill the office of 
police judge. Under the terms of another section of the law 
relating to the government and organization of municipalities, 
he cannot be either a school-teacher or a member of the insular 
police force ; nor may he hold the office of postmaster. A cer- 
tain percentage of the municipal funds is set aside each year 
for school purposes, and if a member of the town council were 
permitted also to be a trustee of the school board his vote in the 
former capacity appropriating these funds would in fact be an 
appropriation in his own behalf in his latter capacity. And as 
the percentage of funds thus appropriated is under the law as 
it now stands a matter of discretion with the town council, 
varying between a minimum of 10 per cent and a maximum of 
20 per cent of the municipal receipts, it wiU readily be seen how 
his duties to the municipality may come into a conflict with 
his duties to the school board, and vice versa. 

For these reasons, under section 4 of article 43 of the law 
relating to the government and organization of municipalities, 
I am compelled to hold that a member of the town council 
cannot be a trustee of the school board. 
Very respectfully, 

JAMES S. HARLAN. 

The ACTINO SSORBTART. 
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INSULAR CONTROL OF HARBORS AND PILOTS. 

The United States has no title, in the seyeral Btatea, to the shores of the 
high seas or to the lands under them, or to the shores of the ports and har- 
bors or the lands under them, or to the navigable rivers and the lands 
over which they run, except as such title may have been reserved from 
the public domain or may have been acquired by purchase for naval, 
military or other public purposes. 

Until Congress by general legislation and in the regulation of commerce 
takes control of the matter the several states may adopt police regula- 
tions governing the use of the harbors within their limits; they may 
enact quarantine and inspection laws, and may make sanitary regulations 
and port rules; they may establish penalties for the infraction of such 
rules and regulations, and appoint harbormasters and other officials to 
enforce them. 

The reservation by the United States in section thirteen of the organic act 
of Porto Rico of the control of the ** harbor areas or navigable waters*^ 
was in the interest of commerce and navigation, and was not intended to 
exclude the insular government from enforcing proper police and sani- 
tary regulations in its harbors and tidewaters. 

The port regulations and pilot rules established by General Oixlers 133 of 
the series of 1890, and all other laws relating to waters, not repealed or 
modified by military authority, by the organic act or by subsequent 
legislation, are still in full force. And under their authority the Governor 
may appoint a captain of the port of San Juan. 

Office of the Attorney-General, 

July £9, 1901. 

Sib : It would be an interesting labor to endeavor to lay be- 
fore you an accurate statement of the law in relation to tide- 
waters as it has come down to us from the common law of 
England through the colonial governments to the states of the 
United States, and to enter upon a review of the changes and 
•developments through which it has since gone. But in view of 
the fact that other matters of a public nature are engaging your 
attention and of the fact that my own time is similarly occupied, 
I shall, in reply to your communication of the 12th, inviting 
my attention to section 13 of the organic act, and requesting 
my opinion as to the right of this government to establish and 
enforce police regulations in the harbor of San Juan, state the 
law as I understand it, as briefly as possible. 

Under the common law of England the king in former days 
claimed in his own right the title to the four seas surrounding 
his kingdom. But in later days this claim was limited to the 
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shores of the seas and harbors and to the lands under them. 
In these he had not only a jus ^publicum but 2i jus privatum. 
From the high- water mark for one marine league the lands 
under the se^s were the king's in his public and private right. 

He was seized of the same title in his American possessions, 
although neither his public nor private right was ever strongly 
asserted. Had either been insisted upon the claim, as said in 
BeU V. Gough^ 25 N. J. L. 624, would have been considered an 
intolerable evil, and would have been found enumerated among 
the grievances that brought on the revolution. But when the 
revolution took place the several colonies became independent 
sovereign governments, and succeeded to the title of the king 
in the navigable waters, and to the soil under them, for the 
common use and benefit of the people. Upon the organization 
of the present government of the United States this title, not 
having been granted to the general government, remained in 
the respective colonies or states. 

It thus happens that the United States, unlike England and 
the continental powers, has no title to the shores of the high 
seas or to the lands under the tidewaters or to the shores of the 
ports and harbors of the union or to the lands under them, or 
to the navigable rivers and the lands over which they run ; ex- 
cept such as it has reserved from the public domain or has ac- 
quired by purchase for naval, military or other public pur- 
poses. 

The title to the harbors and tidewaters being vested in the 
several states, the activities of commerce made it necessary that 
measures should be taken for the general public use of them. 
The states have therefore adopted general police regulations 
governing the use of the harbors within their respective limits. 
They have their port rules, their quarantine and inspection 
laws and sanitary regulations. They have adopted rules gov- 
erning the compensation of pilots, the speed of vessels in the 
harbors, and the places at which vessels may lie at anchor. 
They have established beacons and buoys, and have taken other 
precautions for the common good. And they have adopted 
laws imposing penalties for the infraction of any of these regu- 
lations. They have established dock and harbor lines and au- 
thorized the building of bridges and wharves. They have made 
laws also to control the fisheries in the harbors and in the 
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waters adjoining the shores. By the appointment of harbor- 
masters and other officials they have generally exercised the 
supervision necessary in order that the public might have ade- 
quate protection in the use of public waters and that proper 
sanitary conditions might be preserved. These rules and regu- 
lations adopted by the several states have repeatedly been 
brought before the Supreme Court of the United States on the 
theory that they offended certain clauses of the constitution ; 
but they have uniformly been upheld by that court as valid in 
the absence of legislation on the subject by Congress. 

It thus appears that the police laws and regulations in rela- 
tion to the ports and harbors, which in other countries are to a 
large extent exclusively matters of national concern, in the 
United States are subjects of legislation, supervision and con- 
trol by the several states and territories of the union. The 
only modification of the title of the states to their harbors and 
adjoining seas comes from the fact that when adopting the 
federal constitution the states yielded to the central govern- 
ment the right to regulate commerce among the states and with 
foreign nations, and gave to the judicial power of the United 
States jurisdiction over all maritime and admiralty cases. It 
must be borne in mind however that this was not a grant to 
the United States of the harbors and adjoining seas, but only 
a grant of the right to regulate commerce in and upon them. 

The result of this constitutional provision has been to im- 
press upon the title of the states a limitation in favor of the 
federal government, under which that government may restrain 
any use by the states of its waters or the lands under them, 
that interferes with navigation or commerce. It is a broad 
power and is paramount whenever it comes into conflict with 
local regulations and laws. It implies and embraces the 
power to adopt certain police regulations ; but such regulations 
are limited strictly to matters that are in aid of commerce. 
The United States has no power on any other ground to adopt 
or enforce harbor rules or regulations. 

The right of the states to the tidewaters and lands under 
them is so completely a part of our political system that the 
Supreme Court of the United States in a recent case has held 
that grants by the United States of portions of its public lands 
bounded by navigable waters convey no title or right below 
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high-water mark, '^ a/nd do not impair the title and dominion 
of the future state when created; but leave the question of the 
use of the shores to the sovereign control of each stateP Shively 
V. Bowlhy, 152 U. S. 1. 

In the same case the court, speaking by Mr. Jnstice Gray, 
after a very complete reference to the authorities, reached this 
conclusion (p. 57) : 

Upon the acquisition of a territory by the United States whether by ces- 
sion from one of the states or by treaty with a foreign country or by dia- 
covery and settlement, the same title and dominion (that enjoyed by the 
original states in their tidewater lands) passed to the United States for 
the benefit of the whole people, an^ in trust for the several states to he ul- 
timately created out of the territory. The new states admitted into the 
union since the adoption of the constitution have the same rights as the 
original states in the tidewaters and in tlie lands under them within their 
respective jurisdictions. 

And it was further declared by that court to be the policy 
of the United States to leave (p. 58) "M« administra^.ion and 
dispos'ition of the sovereign rights in navigable waiers and in the 
soil under them to the control of the states respectively when or- 
ganized and admitted into the UnionP 

In fact the federal government has no general legislation for 
the policing of the harbors and ports. A captain of the port 
or harbor-master is an officer unknown to the statutes of the 
United States.^ It was for this reason, when the military 
power in this island was withdrawn and the insular govern- 
ment inaugurated, that the commandant of the United States 
naval station in Porto Eico refused further to perform the 
duties of captain of the port at San Juan, or to supervise and 
direct the performance of the same duties in the other ports 
and harbors of the island. No such civil jurisdiction existed 
under the laws of the United States, and therefore a federal 
military officer could no longer continue to act. On the other 
hand, in every harbor of the several states is a state oflBcer 
generally called the harbor-master, who, acting under the au- 

^ The first provision for the appointment of a federal official with duties 
of the character of those of a harbor-master, so far as my investigation 
disclosed, is found in chap. 496, Rev. Stat. Sup. 1874-01. There a line 
officer of the navy is designated as surpeiTisor of New York harbor, and in 
protection of commerce and navigation lie has the power to prevent the 
deposit of garbage and other materials in that harbor. 
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thority of the state, enforces the laws and police regulations 
adopted by the state for the government of its harbors.^ 

I have referred to these matters at some length for the rea- 
son that in construing a law it is proper to consider the politi- 
cal system of the government that enacted it. Upon slight 
grounds a law will not receive a construction hostile to that 
system. If Porto Rico were a state of the Union, under the 
declared policy of the United States as indicated in the case 
cited, there could be no difference of opinion as to the meaning 
of section 13 of the Forakeraot ; for then the title of Porto Rico- 
to its harbors and tidewaters, and the lands under them, would 
be complete, except as Congress might control them in aid or 
regulation of commerce. Porto Rico is not a state, and its form 
of government, so long as it is not incorporated into the Union, 
may be changed and modified or altered at the will of Congress. 
Nevertheless it is evident from the terms of the Foraker act that 
it was the intention of Congress to invest the present gov- 
ernment with full civil and political powers, and to establish 
here a complete, though subordinate, sovereignty. In the am- 
plitude of its system of laws, in the complexity of its form of 
government, and in the dignity of its civilization and the extent 
of its commerce, the government of Porto Rico corresponds- 
much more closely to the government of a state of the United 
States than to the government of an organized territory sub- 
ject to the paramount authority of the nation. Moreover it 
must be borne in mind that neither in the organic act of this 
island nor in its general or special statutes has the United States 
made any provision or appropriated any funds for the police 
and sanitary regulation of our harbors. If the island therefore- 
is not able under its constitution to do this work, which is of 
importance both to its commercial prosperity and to the health 
of its people, it may not be done at all. 

For these reasons I am of the opinion that the section in ques- 
tion should be interpreted liberally, to the end that these duties i 
in connection with the harbors may not be unperformed. And 
upon such a construction the reservation by the United States ' 
of control of the " harbor areas or navigable waters " leads to ' 

3 In art. 30, chap. 802, U. S. Rev. Stat., is a recogDition by Googress of | 

the right of the states to enact regulations for the government ol harbora 
and inland waters. 
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the inference that the Congress of the United States intended, 
until it had further legislated in connection with the matter, 
only to reserve to the United States the same paramount right 
in the navigable waters and harbors of Porto Bico that it enjoys 
under the constitution in the other harbors of the United States ; 
that instead of extending the commerce clause of the constitution 
to Porto Bico, Congress accomplished the same result by a stat- 
utory reservation in the interest of commerce and navigation ; 
that it was not intended by the reservation to exclude the insular 
government from enforcing proper police and sanitary regula- 
tions in its harbors and tidewaters ; and that the tidewaters of 
Porto Kico and the lands under them, subject to the paramount 
authority of the federal government in aid of commerce and to 
its power to make other disposition of them, rest under the con- 
trol of the insular government on the same basis on which rests 
all other property " which may have been acquired in Porto 
Rico by the United States " and which by the United States 
has been turned over to this government under said section 13 
of the organic act. 

It follows that the port regulations and pilot rules for Porto 
Kico established by General Orders 133 of the series of 1899, 
and all other laws relating to waters not repealed or otherwise 
modified by military authority, by the organic act or by subse- 
quent legislation, are still in full force in this island. Under 
Oeneral Orders 133 I am of the opinion that it is competent 
for the Governor of Porto Rico to appoint the senior oflBcer of 
the United States navy stationed at San Juan captain of the 
port of San Juan. I am also of the opinion that in the event 
of the refusal of said officer to act in that capacity, it is com- 
petent for the Governor of Porto Rico to appoint any one else 
to that office. The general order has the force of law and it is 
the duty of the Governor of Porto Rico to carry it out. The 
refusal of the United States naval officer to act cannot be al- 
lowed to work a practical repeal of the law, and in case of such 
refusal it is clearly competent for the Governor to appoint some 
one that will act. 

I have the honor, sir, to remain your obedient servant, 

JAMES S. HARLAN. 

The Governor. 

Note : Attached to the foregoing communicatioa was a memoraodum of 
4 
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cases in support of the conclusions reached. The cases cited are Sttamboat 
New For* V. iJae, 18 How. 223; Smithy, Maryland, 18 Ro'w, 11; City of New 
York V. Miln, 11 Pet 102; Brig ''James Young'' v. Ship ''John Fraser,'' 
21 How. 184; In re McNiel, 13 Wall. 236; Prosaer v. Northern Pacific Rail- 
road Company, 162 U. S. 50; Shively y. Bowlby, 152 U. S. 1. Also Gould 
on Waters, and Rev. Stat. U. S. sections 4236, 4444 and 4782. 



MAYAGUEZ WHARF— INSULAR PROPERTY. 

The board of harbor works of Mayaguez had no authority in law to dissolve 
itself upon the approach of the American troops and to turn its property 
over to the municipality of Mayaguez. 

Under the treaty of Paris and under the organic act that wharf is now in- 
sular property, to be administered by the central goyernment for the 
benefit of the people of Porto Rico. 

The municipality of Mayaguez should be required to account to the insular 
treasury for moneys turned over to it by the harbor works board, and for 
moneys subsequently collected by it for the use of the wharf by shippers. 

Office of the Attorney-General, 

Septernher 27, 1901. 

Sib : In his communication of the 2d of July to the presi- 
dent of the board of public works, the alcalde of Mayaguez 
makes allusion to some facts, said by him to appear upon the 
records in the archives of that municipality, which tend to show 
that the wharf in the harbor of Mayaguez and the buildings 
appurtenant to it were erected in 1836 under the authority of 
the Spanish government with municipal funds. It is also stated 
that the city officials of Mayaguez continued in control of the 
property and to receive its revenues from the date of its erec- 
tion until 1886, when it was taken possession of by the board 
of harbor works of Mayaguez. 

This board, created by royal decree, which became effective 
in Porto Rico on the 28th day of December, 1886, was a na- 
tional and not a municipal body. It took possession of the 
property in question on behalf of the general government in 
control of the island at that time. To that government alone 
it was required to report and to it alone was it responsible for 
its acts and doings. The wharf and adjoining buildings re- 
mained thus in the possession and control of the general gov- 
ernment for a period of twelve years immediately preceding the 
American occupation of the island. During those years the 
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revenues and income therefrom were collected by that board 
and not by the municipality. 

It would seem proper to assume that the Spanish govern- 
ment in taking possession of the property acted upon principles 
of justice, and that it had the consent of the municipality, or if 
not, that such equities as existed in favor of the municipality 
were at that time properly adjusted. But these are considera- 
tions which in my judgment cannot now be inquired into by 
the government of which you have the honor to be the dis- 
tinguished chief magistrate; for the United States and the 
kingdom of Spain in their sovereign capacity as the high con- 
tracting parties to a treaty of peace have deiinitely settled the 
question of title as will hereafter be more fully referred to. It 
may be well however at this point to call your attention to the 
fact that it is nowhere controverted on the enclosed papers 
that the Spanish government had the power to establish a 
board of harbor works and through it to Uike possession of the 
property. Nor am I informed that the existence of this power 
was ever denied. For a period of twelve years the validity of 
its action in so taking the property remained unquestioned so 
far as I can learn. Nor is doubt now cast upon it by the munic- 
ipal officials as a proper exercise of the powers lodged in that 
government. 

All this in substance seems to be conceded by the alcalde and 
those who have expressed opinions on the accompanying docu- 
ments in favor of the title of the municipality to the pro{)erty. 
But in his zeal to establish some sort of basis for the title thus 
asserted, the alcalde of Mayaguez is content to rest his claim 
upon a certain resolution said to appear upon the record of the 
proceedings of the board of harbor works of Mayaguez, held 
on the 31st day of August, 1898. A document purporting to 
be a copy of this resolution accompanies the papers enclosed 
herewith. It is as follows : 

Third. The president said : That owing to the peculiar situation of the 
board, whose creation and existence, although well justified at tlie begin- 
ning, has been for a long time, and more so to-day, a useless body and 
prejudicial to the public, also it being of no benefit whatever to the locality; 
that to-day, on account of the invasion of the North American troops, it 
being completely cut off from its head, the Spanish government of the 
island which authorized it to act by itself with absolute independence, it 
was his opinion, and he submitted to the judgment of those present, that 
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this board should dissolve itself. The members present agreeing in all 
witb the president, resolved to abolish the board of harbor works of May- 
aguez. 

In order that all the facts in the case may be before you, it is 
necessary here to state that shortly after the passage of this 
resolution the municipality of Mayaguez entered into possession 
of the property thus abandoned by the harbor board ; and that 
since that time it has continued to receive the revenues derived 
therefrom. 

The resolution, as will appear from the enclosed letter from 
the alcalde of Mayaguez, seems to be the sole basis of the title 
claimed by that municipality. It is asserted by the alcalde that 
as a consequence of the resolution, and through some sort of 
reversion, the title to the property now rests in his munici- 
pality. 

This theory of reversion is advanced without any endeavor 
to show that the municipality at any time ever had any title to 
the shore lands or the lands under the water upon which the 
wharf is built ; or that it ever enjoyed anything more than a 
mere license to build a wharf thereon, and to collect the revenues 
therefrom. Moreover I am informed by those who ought to 
know that at the time the board took possession of the property 
its physical condition was such as subsequently to require the 
rebuilding of it ; and that none of the material composing the 
original structure now remains, but that the wharf and sheds 
as they now stand were paid for out of the funds of the harbor 
board. But the Spanish government having the power to take 
the property, and its act in so doing having been acquiesced in 
by the municipality for a period of twelve years, these consid- 
erations are not material. I therefore recur to the resolution 
and the effect attributed to it by the municipal officials. 

The proposition that the municipality of Mayaguez acquired 
any rights under that resolution is one that I am not willing to 
discuss seriously. On its face it does not even purport to be an 
act in relation to the title of the property. In substance it seems 
to be nothing more than a declaration by the members of the 
board then present that in view of the approach of the Ameri- 
can troops their further presence would not be required. 

But even if the resolution did purport to deal with or affect 
the title to the property, it is clear that it must remain of no 
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effect; for an examination of the royal decree referred to, from 
which were derived all the powers that the board had, will dis- 
close absolutely no delegation to it of the power to make any 
disposition of the property. The decree is absolutely bare of 
the suggestion of such a power. The resolution cannot there- 
fore be deemed in any sense an act in relation to the title. In 
fact granting to it every intendment in favor of the municipality, 
it seems to amount to nothing more than a mere adjournment. 
Any other theory of its meaning would be in total disregard of 
the fact that the board was not vested with any power to dis- 
solve itself as it endeavored to do. It was created by the Span- 
ish government for the purpose of performing an important 
public function. The suggestion that it had an inherent power 
to dissolve itself and legally disappear, and thus in effect to re- 
peal a royal decree, does not in my judgment merit any further 
discussion. 

It will not be necessary to prolong this review of the matter. 
As has been heretofore observed, the title to the wharf in the 
harbor of the municipality of Mayaguez and to the buildings 
appurtenant thereto has been adjusted by an authority which 
must be respected. And the law must be carried into effect not 
only by the officials of that municipality, but by the officials of 
the insular government. Under article 8 of the treaty of peace 
concluded at Paris on the 10th day of December, 1898, between 
the United States of America and the kingdom of Spain, and 
proclaimed at Washington on the 11th day of April, 1899, 
the wharves in Porto Rico were among other property ceded 
to the United States. By the terms of section 13 of the organic 
act the United States placed under the control of the insular 
government, " to be administered for the benefit of the people 
of Porto Rico," among other property, " all property which at 
the time of the cession belonged, under the la\vs of Spain then 
in force, to the various harbor works boards of Porto Rico." 
The royal decree creating the harbor works board for the mu- 
nicipality of Mayaguez was then in full force and effect in this 
island. It follows as a necessary consequence that the wharf 
and the adjoining buildings are now insular property, and that 
all revenues arising therefrom are to be collected and adminis- 
tered by the insular government for the benefit of the people of 
Porto Rico. The duty of the insular government in the prem- 
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ises is, therefore, clearly defined in the organic law of the island. 
In compliance with that constitutional mandate I recommend 
that immediate possession of the property be taken under your 
authority and direction by the insular government. 

I also recommend that the municipality of Mayaguez be 
called upon to account to the insular treasury for the sum of 
$59,000, which at the time of the passage of the resolution 
above mentioned had accumulated to the credit of the board of 
harbor works of Mayaguez, and which sura, without authority 
of law, was turned over to that municipality. From some in- 
vestigations that I have made I am led to believe that this waa 
done upon the definite understanding that the amount would be 
repaid to the insular treasury in annual installments of $10,000. 
The municipality, in my judgment, must also be called upon to 
account to the insular treasury for all moneys received by it 
from the said wharf from the date when it took possession 
thereof to the date of its surrender of possession to the insular 
government. It is said that for several years the municipality 
granted an annual subvention by way of aid to the board of 
harbor works. This is probably true, and in the accounting 
that fact may receive equitable consideration. 

It seems that the registrar of property at Mayaguez has lately 
registered the title of the property in the name of the munici- 
pality, but this being done without authority of law may be 
deemed null and void. 

I have the honor, sir, to be your obedient servant, 

JAMES S. HARLAN. 

The Governor. 



MARRIAGE AND DIVORCE— SECTION 8 OF THE ORGANIC ACT 

CONSTRUED. 

That part of section 8 of the organic act which provides that ** all persons 
lawf uUy married in Porto Rico shaU have the lights and remedies con- 
ferred by law upon parties to either civil or religious marriages,^' was 
not intended to withdraw such rights and remedies from persons lawfully 
married elsewhere. The phrase " in Porto Rico/* refers not to the locua 
of the marriage ceremony, but to the locus of the parties at the time of 
asserting rights and remedies under the marriage contract. 

Article of the civil code of Spain now in force in this island, which pro- 
vides that laws relating to family rights and obligations, or to the status^ 
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condition and legal capacity of persons, ** obligate Spaniards even though 
they reside in a foreign country,'^ is no longer in force in Porto Rico. 
And tlie fact that under the civil code of Spain a divorce may not be 
granted in Spain between Spanish subjects for the adultery of the hus- 
band, does not prevent the granting of a divorce for that cause between 
Spaniards residing in Porto Rico. 

In the United States both marriage and divorce are subjects of municipal 
regulation, and the capacity or incapacity of persons domiciled in the 
United States to contract marriage or obtain a divorce is governed by 
local law and is not controlled by the law of the country of their na- 
tivity. 

The theory of continental systems that nationality serves to fix the political 
status of a citizen, as well as his capacity and incapacity with i-espect to 
the domestic relations and property rights, has not been accepted in the 
United States. While the political status of a citizen of the United 
States is fixed by his nationality, his personal status depends upon the 
laws of the particular state of which he is a citizen, and as a state has 
no nationality or any international character, its laws cannot fix the ca- 
pacity or incapacity of its citizens residing abroad in respect to the mat- 
ter of the inheritance of property or of the domestic relations. 

Office of the Aitorney-General, 

Essex, N. Y., September 28, 1901. 

Sir : The recent unhappy event ^ which has plunged my 
countrymen into profound grief and sorrow so disturbed my 
own peace of mind and heart that it was impossible for some 
days to give serious thought to matters of an official nature. 
For this reason an answer has been delayed to the communica- 
tion in which you request an opinion on the questions involved 
in an appeal pending in the Supreme Court of Porto Eico from 
a sentencia of the District Court of Mayaguez of the twenty- 
second day of November, 1900, in a divorce suit wherein Maria 
del Carmen de Marimon is complainant and Francisco Pelegri y 
Koger is defendant. 

The translation of the sentencia which you were kind enough 
to have prepared for me contains defects so obvious and pas- 
sages so obscure as to leave me in some uncertainty as to the 
actual facts in the case and as to the exact course of the reason- 
ing of the court in deciding it. I am compelled therefore in 
this communication to forego any discussion of the facts, and, 
without venturing upon an expression of opinion on the merits, 
to confine my observations entirely to certain conclusions of law 

1 A reference to the assassination of President McEinley. 
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that seem to have been reached by the learned district court, 
leaving other questions that may be suggested to your own wise 
judgment. I trust however that with your accurate knowledge 
of the facts of the case, as shown upon the sentencia in Spanish, 
and upon the record accompanying it, you will be able from 
what is here said to form a conclusion as to the principles of law 
that ought to control in your presentation to the court of the 
questions involved. 

The District Court of Mayaguez, assuming the truth of the 
facts alleged in the petition, dismissed the suit at the cost of the 
complainant, and in so doing assigned two grounds in law for 
its action : 

1. That under the terms of article 9 of the Foraker act the 
parties, not having contracted marriage in Porto Rico, are ex- 
cluded from the rights and benefits that attach to persons who 
have contracted marriage within the island, and therefore 
Maria's petition must be denied. 

2. That the defendant Pelegri, being a Spanish subject, is 
attended wherever he may be domiciled by the Spanish law in 
relation to marriage and divorce ; and as that law does not per- 
mit of an absolute divorce but only a judicial separation, the 
petition of Maria cannot be granted in Porto Rico. 

I shall discuss these propositions in their order. 

I. 

It will be observed that the primary object of section 8 of the 
organic act is to continue in force and effect in the island, so far 
as not inconsistent with that act or with the statutory laws of the 
United States locally applicable, all laws, ordinances, military 
orders and decrees in force at the date on which the act took 
effect. There are two provisos attached to this legislative in- 
tent : One, which changed the old law and makes adultery on the 
part of the husband a ground for divorce as well as adultery on 
the part of the wife ; the other amends the Spanish law then 
existing so as to permit the marriage of priests and ministers not- 
withstanding the vows they may have taken to the contrary. As 
a part of this proviso and incorporated in it as a part of the same 
sentence follows this language : 

and all persons lawfully married in Porto Bico shall have all the rights and 
remedies conferred by law upon parties to either civil or religious marriages. 
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It is not to be denied that the construction of this portion of 
the proviso presents some difficulties. But although the Foraker 
act has the force of a constitution, and therefore must receive a 
more strict construction than a statute, nevertheless the court 
will endeavor to extract from it a meaning that is consistent 
with reason and logic. When so considered the language may 
have one of two meanings : 

1. Being a part of the proviso repealing the prior law forbid- 
ding priests and ministers to marry because of their vows, and 
being a clause in the same sentence, there is force in the thought 
that it refers to the subject matter of the language immediately 
preceding it in the proviso ; that it was intended to relate back 
to " the marriage of priests, ministers or followers of any faith," 
and to mean " all {such) persons," e,g.^ " priests, ministers or fol- 
lowers of any faith ; " as if the Congress of the United States 
had intended not only to annul and repeal the prior law, but to 
put in the insular constitution an affirmative recognition of such 
marriages, should they occur, and thus to bring the law of Porto 
Rico into conformity with the spirit of American institutions in 
that respect. 

2. If the language of this part of the proviso is to be taken as 
conveying a thought distinct from the thought immediately pre- 
ceding it, as if it were a new sentence, then it would seem that 
the legislative intent was as if it read '' cmd all persons in Porto 
Rico lawfully married shall have all the rights," etc. 

If the phrase, " in Porto Rico," is to be taken as establishing 
the locus of the marriage as distinguished from the locus of the 
parties at the time of asserting rights and remedies under the 
marriage, it will result that citizens of Porto Rico are divided 
into two classes : First, citizens whose marriages were celebrated 
in the island ; and, second, citizens whose marriages were cele- 
brated elsewhere, for example, in the United States. Why, it 
may well be asked, should the Congress of the United States 
seek to establish these two classes of citizens in Porto Rico ? 
What reason is there in public policy for discriminating between 
them and for conferring rights and remedies upon citizens^ whose 
marriages are celebrated in Porto Rico, and withholding those 
rights and remedies from citizens of Porto Rico whose marriages 
were celebrated in the United States ? This consideration is an 
important one, because in the progress of time not only is it 
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likely, but it is to be hoped, that the union of the two people 
will grow closer and that intermarriages will become more fre- 
quent, so that in the generations to come the relations between 
them may be strengthened as well by family ties as by patriotic 
sentiments. 

Moreover if the phrase " in Porto Rico " is to be taken as 
establishing merely the locus of the marriage, it results that the 
clause in question is a superfluous declaration by the Congress 
of the United States. If that is the meaning of the phrase, then 
in substance the whole clause is merely a declaration that all 
persons lawfully married in Porto Rico shall have the rights 
conferred upon them by lawful marriage ; in other words, that 
lawful marriage in Porto Rico is lawful marriage in Porto Rico. 

The translation of that part of the sentencia in which the 
clause in question is discussed by the lower court is so imperfect 
that I shall not attempt to quote from it. The learned court 
however seems to give to the clause an eflPect which excludes 
persons not " lawfully married in Porto Rico," but lawfully mar- 
ried elsewhere, from the rights and remedies in this island that 
attend persons that are lawfully married in Porto Rico. I am 
not able to concur in this conclusion. For it is not possible 
that the Congress of the United States with deliberation or even 
through inadvertence could by solemn enactment withdraw from 
Americans and from foreigners settled here, in the relation of 
matrimony contracted elsewhere, the recognition of those rights 
and benefits that attend that relation in the case of those whose 
marriages occurred within the island. In my judgment, if the 
phrase, " all persons lawfully married in Porto Rico," must be 
interpreted as fixing only the locus of the marriage and not the 
locus of the parties at the time of claiming rights under the 
marriage, then while the clause has the force of conferring the 
rights and benefits of the marital relation upon those whose 
marriages are celebrated in the island, it must not be deemed 
to have the force of withholding those rights and benefits from 
I those whose marriages were celebrated without the island. 



I 



II. 

The second ground assigned by the district court for dismiss- 
ing this suit presents an interesting question of private interna- 
tional law which has been the subject of much discussion by 
eminent writers. 
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Private international law has grown with the growth of com- 
merce between the powers, and its present advanced state is 
largely the result of the perfection of the instruments of com- 
merce, like the railroad, the steamship and the telegraph, which 
by annihilating space and time have made a family of the na- 
tions of the earth, bringing them so closely together in political 
and commercial intercourse that travel between them has be- 
come not only frequent but in fact commonplace. In its de- 
velopment no one phase has attracted more attention or has- 
been the occasion of more discussion than the question of the 
permanency of the nationality of a subject or citizen in rela- 
tion to his political status, and the effect of his nationality on 
his civil or personal status in foreign lands. Many of the 
European states had found it necessary, in order to preserve 
their populations and thus to keep themselves in the strongest 
condition for offense and defense, to pass laws intended to re- 
strict the freedom of emigration. This led to the development 
of the theory that a subject might not lay aside his nationality 
or allegiance without the consent of the state. In the United 
States, on the other hand, emigration is almost unknown, while 
immigrants by countless thousands have come to our shorea 
and have helped to populate and build up the western states and 
territories. Of necessity therefore it has been the policy of the 
United States to adopt the principle that nationality may be 
laid aside at the will of the subject and a new nationality ac- 
quired ; and the Congress of the United States, annulling all 
previous declarations to the contrary, solemnly announced thi& 
principle on July 27, 1868, in an act which declared that "the 
right of expatriation is a natural and inherent right of all people, 
indispensable to the enjoyment of the right of life, liberty and 
the pursuit of happiness." This declaration led to much inter- 
national discussion and diplomatic correspondence. But to the 
credit of the United States the result was that the doctrine of 
the right of expatriation has now been almost universally ac- 
cepted. 

Out of this theory of nationality in its public sense has sur- 
vived among many of the European nations a theory of nation- 
ality in its private international aspect. In those states, such 
as Belgium, Italy, and (as the learned District Court of May- 
aguez has pointed out) Spain also, the theory is that nationality 
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is so indelibly impressed upon a subject that it follows him 
wherever he may go, as his ubiquitous personal law by which 
his personal legal capacities and incapacities are to be tested in 
whatever forum he may happen to be a party litigant. Under 
that theory a subject of the King of Italy, who under the laws 
of Italy, may not marry without the consent of his parents until 
he has reached the age of twenty-five years, is held by the courts 
of Italy incapable of marriage in the United States without 
such consent, notwithstanding he may be domiciled in the United 
States, where neither of these conditions is recognized by law. 
The Italian writers assert that, being an Italian, his capacities 
and, incapacities are to be governed by the laws of Italy. It 
is on the same theory, if I clearly understand the sentencia, 
that the District Court of Mayaguez in the case in question 
has reached the conclusion that, inasmuch as under the laws of 
Spain an absolute divorce is not permissible to Spaniards domi- 
ciled in Spain, such a divorce in a case between subjects of his 
Majesty the King of Spain domiciled in Porto Rico may not 
be granted in a Porto Rican court, although our system of laws 
may admit of such a divorce in a case between our own citizens. 
In a country of small territorial extent, where the climatic 
and other physical conditions having to do with its commerce 
and prosperity are not diversified, and where one system of laws 
is both possible and advantageous, the adoption of nationality 
as a test of the personal law of a subject is not difficult, although 
it doubtless leads to some inconveniences. The conditions in 
the United States however are different. While its most north- 
ern possessions lie within the arctic circle, Porto Rico is within 
the tropics. Along its other boundaries it touches two great 
oceans, on each of which it has a coast line exceeding in length 
the coast line of any European nation. A well-known writer 
has lately called attention to the fact that the area of the Uni- 
ted States, excluding Alaska and excluding of course the newly 
acquired insular possessions, is equal to that of Great Britain 
and Ireland, Spain, Sweden, Norway, Germany, Austria, Hol- 
land, Belgium, Denmark, Portugal, Switzerland, Italy, Greece 
and European Turkey, together with the area of Palestine, 
Japan and China proper. The same writer declares that the 
state of Texas alone laid on the map of Europe would stretch 
nearly from London to Warsaw. Within this great empire and 
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between these extremes of latitude and longitude exist every 
condition of climate and soil and every kind of manufacture 
and industry to be found on the continent of Europe. In some 
of the states the agriculture is that of the temperate zone, while 
in others the products of a warm climate occupy the efforts of 
the people. In some states the rigors of winter are difficult to 
endure, while in others the warmth of the sun is never wanting. 
With such geographical and material diversities it would seem 
impossible to devise one set of laws to meet the necessities of 
the different parts of the country, or one central government 
that could properly legislate for it. Our forefathers therefore 
deemed it wise in framing the government of the United States 
to preserve intact the several local governments ; and within 
the immense western domain the same practice has been ad- 
hered to ; new states have been erected to govern and legislate 
for their own local conditions. 

The United States is a government of enumerated powers, 
and a sovereign in its own sphere. But each state is sovereign 
as to the -powers not surrendered to the national government. 
And it is within the sphere of the legislative competency of each 
of the states to enact laws gaverning the personal status of its 
citizens. Each of the forty-five states therefore has its own 
jurisprudence, its own system of laws touching the domestic 
relations and its own system of laws in relation to property 
and property rights. On the other hand the statutes of the 
United States contain no laws in relation to marriage or in re- 
lation to divorce. Upon that subject the national government 
has no authority outside of the District of Columbia or the or- 
ganized territories of the United States. Nor do those statutes 
touch upon the relation of husband and wife, parent and child, 
master and servant, guardian and ward. Nor do they contain 
any laws with respect to the title of real and personal property, 
or with respect to the succession or inheritance of such prop- 
erty. In fact, as an eminent writer has pointed out, with the 
single exception of bankruptcy, the laws of the United States 
fix only the political, and not the personal and private status of 
its citizens in the sense in which the questions now under dis- 
cussion are concerned. 

It follows that while a citizen of the United States domiciled 
abroad may assert his nationality and refer to the laws of the 
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United States as tixing bis political status abroad, he cannot 
assert bis nationality as fixing also his personal status. His 
personal status is fixed only by tbe laws of tbe state of wbich be 
is a citizen. And as a state of the United States has no nation^^ 
ality or any international cbaracter, his state citizensbip cannot 
tend to fix his personal status in foreign countries. Nation- 
ality, as that pbrase is used in private international law to fix 
personal status, does not and never has existed in the jurispru- 
dence of the United States. And as the United States cannot 
insist upon that test for its citizens residing or domiciled abroad, 
so our American jurisprudence does not permit such a test to be 
asserted on behalf of strangers or foreigners residing or domi- 
ciled here. The only test accepted in tbe United States of the 
personal status of a foreigner residing within its border is that 
of domicil. The American system demands that wherever its 
citizens may be domiciled they shall have the benefit of the 
law of that domicil. It insists on tbe other hand that whoever 
is domiciled within the United States, whatever may be bis 
nationality, shall be subject to the laws of that domicil and 
entitled to the benefit of such laws. 

Tbe structure of our government necessarily required tbe 
adoption of this rule. The acceptance of nationality as tbe 
test of personal law would be followed by the gravest incon- 
veniences and complications. Vast numbers of immigrants 
land upon our shores from all the countries of the earth. They 
may be said in some sense to retain their native nationality 
during a period of five years required by law before they may 
be naturalized and acquire our nationality. But if during that 
period these people are to retain their original nationality as a 
test of their personal capacity and incapacity in respect to mar- 
riage, divorce and the inheritance of property, it is apparent 
that great confusion would result. 

These questions are learnedly discussed by Mr. Wharton in 
bis work on the Conflict of Laws. Mr. Dicey, in his work on 
the same subject, chapter 7, states that the English courts have 
jurisdiction of proceedings for the dissolution of the marriage 
of any parties domiciled in England at tbe commencement of 
the proceedings. He says : 

This jurisdiction is not affected by the residence of the parties or the alle- 
giance (nationality) uf the parties, or the domicil of the parties at the time 
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of marriage, or the place of marriage, or the place where the offense in re- 
apect of which diTorce is sought, is committed. 

Mr. Justice Story in his work on the Conflict of Laws, 8th ed. 

230a, sums up the whole discussion in this language : 

. Upon the whole the doctrine now firmly established in America upon the 
subject of divorce is, that the law of the place of the actual bona Jide domi- 
cil of the parties gives jurisdiction to the proper courts to decree a divorce 
for aoy cause allowed by the local law, without any reference to the law of 
the place of the original marriage, or the place where the offense for which 
the divorce is allowed was committed. 

The weight of authority in the American decisions is that a 
suit may be brought in the state where either party is domiciled 
at the time of suit. This is of course a matter of regulation, 
and in many of the states it is provided that the complainant 
must for a given period of time have been a resident of the state 
in which he or she brings the suit, otherwise the courts will not 
take jurisdiction. The laws of Porto Rico are not accessible to 
me here, but you will know whether they contain any such pro- 
vision. In this connection it may aid you also to know that it 
is a general principle of American law that the domicil of a 
married woman during coverture is in law the same as the domi- 
cil of her husband,^ and changes with any change that he may 
make. From this point of view, Porto Rico being the domicil 
of the husband in the case in question, is also in law the domi- 
cil of the wife. The American law however gives her the priv- 
ilege, for the purposes of a divorce suit, of acquiring a separate 
domicil if she wishes to do so, and where the separation from 
her husband is not due to her own wrong. 

III.- 

There are one or two other matters to which it may be well 
to call your attention : 

1. In its opinion the learned district court to some extent 
seems to deal with divorce as if it were an incident to the con- 
tract of marriage. I take it however that this is not the true 
legal aspect of divorce. The intention of the parties entering 
into a marriage contract is to sustain that relation throughout 
their natural lives. If occasion for a divorce should arise it is 
not to be deemed as one of the elements of the contract of mar- 
riage, but on the contrary rather as a penalty for a breach of 

1 See the Political Code of Poi-to Rico, Sec. 11 par. 5. 
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the contract or i^ a panishment for an infringement of its con- 
ditions. In the American system of jurisprudence the whole 
question of divorce seems to be recognized as a proper subject 
for municipal regulation and not as a part of the marital con- 
tract. While no law may be passed in the United States to 
impair the validity of a previous lawful marriage, the right of 
divorce which may have existed at the time of such lawful mar- 
riage, may be amended or altogether abrogated. Bishop on 
Marriage and Divorce. 

2. In its opinion the learned court also refers to article 9 of 
the civil code, which provides that laws relating to family rights 
and obligations, or to the status, condition and legal capacity 
of persons, ^' obligate Spaniards, even though they reside in a 
foreign country." The court recognizing that Porto Rico is 
now a foreign country with respect to the kingdom of Spain, 
nevertheless treats this article as if it were still in full force and 
effect in this island, and as if it controlled the disposition of the 
questions arising in this case because the parties to it are Span- 
iards. I am not« able to assent to this. While it is true that 
article 8 of the organic act continued in force in this island the 
general system of laws theretofore existing, that article has refer- 
ence only to the municipal laws, such as relate to the ownership 
and title to real property, police regulations, etc., etc. It does 
not, I take it, continue in force laws of a political nature that 
are contrary to the American system of government. I am of 
the opinion that article 9 of the civil code is of a political char- 
acter, and that it ceased to be in force in this island when the 
political system theretofore existing was supplanted by an Amer- 
ican system of government. 

But this question seems to be disposed of, and that article of 
the civil code expressly repealed, by force of article 11 of the 
treaty of Paris, which provides that Spaniards residing in the 
territories ceded by Spain " shall be 8vJ)ject in matters civil, as 
well as criminal, to the jurisdiction of the courts of the country 
wherein they reside, pursua/nt to the ordinary laws go}>erning 
the same.^^ 

IV. 

For your information and for such bearing on the question 
as it may appear to you upon the argument to have, I will add 



The Secretaf^y, 65 

farther that in the interest of the institution of marriage, 
American jarisprudence, as a general rule, will recognize as 
lawful in the United States any marriage legally contracted 
abroad that is not inconsistent with our code of public morals 
or public policy. It will also generally recognize as lawful in 
the United States any divorce granted in a foreign court of 
competent jurisdiction having jurisdiction of the parties, pro- 
vided such divorce is not inconsistent with our code of public 
morals. 

If the law of Porto Rico requires no previous residence in 
the island on the part of the complainant for a given length of 
time in order to confer jurisdiction upon the courts, and if the 
allegations of the petition are sufficiently proved, in my judg- 
ment a decree of divorce should have been granted by the lower 
court. 

Availing myself of this opportunity to again assure you of 
my great esteem, 

I have the honor to be, very respectfully yours, 

JAMES S. HARLAN. 

The Fiscal of thk Supreme Court. 



MUNICIPAL BONDS— ARECIBO LOAN. 

The act entitled *' An act to authorize and regulate the issuance of bonds 
by the cities of Porto Kico/' approved January 31, 1901, construed, and 
the word **city,^* as used in the act, held to be equivalent to and synony- 
mous with the word ** municipality." 

There is no such corporate entity as a city in the insular system, and the 
phrases, **the city treasury," **the city council," etc., used in the act, 
were intended by the legislature to refer to the administrative machinery 
of a municipality. 

Therefore held that the municipality of Arecibo may present a project for 
a municipal loan for the approval of the Executive Council. 

Office of the Attorney- General, 

October 22, 190 L 

Sir : In the act of the legislative assembly entitled " An act 

to authorize and regulate the issuance of bonds by the cities of 

Porto Rico," authority is given, subject to the approval of the 

Executive Council, to ^^ any city " having a population of more 

5 
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than 10,000, to borrow money in an amount not exceeding 
seven per cent of its '' tax valuation," and to issae bonds there- 
for. And the alcalde of Arecibo in his communication to you 
of the 9th, requesting an interpretation of the word "city" 
in connection with a loan of $80,000, which the municipality of 
Arecibo desires to make, expresses the opinion that it refers to 
and covers the municipal district, and is in fact equivalent to 
the word " municipality." 

I am of the opinion that this is a correct interpretation of 
the act ; that the word " city " was intended by the legislative 
assembly as equivalent in scope and meaning to the word " mu- 
nicipality ; " that it is not used in a popular sense as descriptive 
of a limited urban territory, but has reference to a corporate 
entity having contractual capacity. For instance, the act pro- 
vides that " no city . . . shall become indebted ; " "all 
moneys borrowed by . . . any city ; " " the council of 
any city ; " " the city treasury ; " " the mayor and the secretary 
of a city council," etc., etc. As there is no such corporate en- 
tity in Porto Rico as a " city," it would seem to be clear that 
the legislative assembly, in referring to a mayor, secretary, 
council, etc., of a " city," had in mind the administrative ma- 
chinery of a municipality, and used the word " city " as equiv- 
alent to and synonymous with the word " municipality." It 
follows from this view of the act that the municipality of Are- 
cibo, having a population by the census of 1899-1900 of more 
than 10,000, may properly prepare and submit a project for a 
municipal loan for the consideration and approval of the Exe- 
cutive Council. 

Very respectfully yours, 

JAMES S. HARLAN. 

The Secretary. 



MARRIAGE OF COUSINS— PARDONING POWER. 

The right to waive the impediment of law and to permit the marriage of 
couBiDS does not rest in the Governor, but requires the joint concurrence 
of the Governor and the Executive Council. 

The Governor may grant a pardon to one condemned to imprisonment for 
seducing his cousin, on condition tliat he shaU marry her, but the action 
of the Executive Council is necessary before such a marriage may law- 
fully be contracted. 
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Office of the Attorney-General, 

October 25, 1901. 

Sib : I have the honor to acknowledge the receipt of your 
communication of the 23d, inviting my attention to the case of 

J E R , lately convicted in the District Court 

of at the suit of his cousin of the crime of " estupro," and 

sentenced to imprisonment for a term of 20 months and 21 
days, and to the payment of $500 by way of damages to the 
complaining witness. 

In reply to your inquiry whether or not a pardon issued by 
the Governor, upon condition that the prisoner should marry 
his cousin, would carry with it the right of the two persons to 
marry, I beg to say that upon a full consideration of this gen- 
eral question the judiciary committee, in its report of June 14 
of this year, reached the conclusion that " a dispensation of 
marriage between first cousins can be granted only by the 
Executive Council acting with the approval of the Governor." 
This interpretation of the law seems to require an answer in 
the negative to your question. 

In the same report the judiciary committee, having been im- 
pressed by the fact that many applications by first cousins de- 
siring to contract matrimony, for a waiver of the impediment 
of law, were based upon the statement that seduction had oc- 
curred, and having reason to believe that in some cases it had 
occurred, or was alleged simply to lay a foundation for the pe- 
tition, expressed the opinion '^ that a breach of the moral law 
should not be accepted as a sufficient cause for waiving the im- 
pediment ; that a Avrongful act should not be accepted as a 
ground for a breach of the deliberate prescriptions of the law." 
So far as I am advised, in no case has the Executive Council 
receded from this position. If an exception to the rule is now 
made, it may aflford ground for a renewal of the belief that an 
immoral act is all that is necessary to procure the acquiescence 
of the government in such a marriage, although contrary to a 
well-considered public policy as expressed in the law. For this 
reason I suggest the propriety of considering the application 
for the pardon of the young man separately and apart from 
the question of his marriage to his cousin. 

With reference to the question of pardon I call your atten- 
tiop tQ the faqt that the offender is not accused of ^' violaci6n," 
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a phrase equivalent to our word " rape ; " or of " rapto," which 
involves abduction from the home of the female; but of "es- 
tupro," which is best translated into English by the word " se- 
duction," and carries with it the idea of the virginity of an 
unmarried woman and her acquiescence in the immoral act* 
The young people are of the same age — nineteen years. It is 
said however that in this country the mental as well as the 
physical development of young girls far exceeds that of boj^s 
of the same age. This is recognized in the law ; and I call 
your attention especially to the fact that at nineteen years of 
age the young girl in question had passed one year beyond the 
period when by law she is permitt^ to enter into matrimony 
without the consent of her pa/rents ; while the young man has 
still another year to live before such a discretion is by law given 
to him. Under such circumstances it seems rather illogical that 
he should be held to criminal responsibility. Yet this is the 
law, and until modified it must be respected. But in view of 
these facts, and especially of the statement deliberately made 
by your correspondent, who seems to have carefully investi- 
gated the case, that this is ^' un cos de chantage^^ it seems to me 
that an imprisonment of three or four months would satisfy 
the ends of justice, and that the young man should have an op- 
portunity of considering the question of marrying his cousin 
after he is out of prison, and not as a condition of his release 
from confinement. 

I have the honor, sir, to be your obedient servant, 

JAMES S. HARLAN. 

The Governor. 



FREEDOM OF RELIGION. 

Members of aU creeds may worship in accordance with the dictates of their 
own consciences unvexed by governmental interference so long as the 
general code of public morals is not infringed. 

The church bell from time immemorial has been the traditional method of 
summoning worshippers to religious ceremonies. While their use may 
be subject to reasonable regulation the Governor is without power to 
prohibit the tolling of them. 

October 16, 1901. Alcalde of Utuado forwards petition of 
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Francisco Figueroa, requesting that an order be issued closing 
the bell tower of the Catholic church, or prohibiting the tolling 
of the bells ; the alcalde says that he informed Mr. Figueroa 
that he (alcalde) did not consider himself with power to grant 
this request, but that he would consult the Secretary of Porto 
Rico on the matter (which he now does), in order that the Sec- 
retary might decide this petition in the manner he should deem 
most proper. 

[1st endorsement :] Secretary's office. Respectfully referred 
to the Attorney-General, for his opinion. Arthur E. Clark, 
Chief Clerk, in charge. 

[2d endorsement:] Office of the Attorney-General, Octo- 
her 28, 1901. Respectfully returned to the Chief Clerk, in 
charge of the Secretary's office. 

While it is true, as stated on the enclosures, that there has 
been a separation between church and state in this island, it 
must not be forgotten that such separation necessarily involves 
the absolute freedom of religion and of religious worship. 
Members of all creeds may worship in accordance with the dic- 
tates of their own consciences unvexed by governmental inter- 
ference so long as the general code of public morals is not 
infringed. The church bell from time immemorial has been 
the traditional method of announcing religious ceremonies to 
the public. Its use may doubtless be subjected to reasonable 
regulation; but the power to prohibit the tolling of church 
bells does not exist ; nor, so far as I am advised, is it competent 
for the Governor or Secretary to issue any order in the prem- 

JAME8 S. HARLAN. 
The Sborbtart. 



REGISTRATION OF PLUMBERS— POWERS OF THE SUPERIOR 
BOARD OF HEALTH. 

Under article 14 of General Orders 102, series of 1899, the superior board 
of health is authorized to issue regulations in respect to plumbing, and 
to examine applicants for registration as plumbers touching their quali- 
fications. 
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Office of the Attorney-Genebal, 

October SI, 1901. 

Sib : I beg to acknowledge the receipt of the letter of the 
president of the superior board of health of yesterday, en- 
dorsed by you to me on the same date, asking whether the 
board has power under General Orders 102 of the series of 
1899 to satisfy itself of the capacity of applicants for regis- 
tration as plumbers by requiring them to pass an examina- 
tion. 

My understanding is that the present legal status of the 
superior board of health is based upon the authority of that 
military order. In article 14 of that enactment I find, among 
other duties delegated to the board, the duty of supervising 
" plumbing and the registration of plumbers." Under this 
section, I am of the opinion that the board is charged with 
the general supervision of plumbing, and that it has author- 
ity to issue regulations stating the requirements which it will 
insist upon. Under the phrase, "and registration of plumb- 
ers," the board not only has the power, but it is its duty, to as- 
certain whether persons presenting themselves for registration 
are in fact plumbers. The law permits plumbers only to be 
registered as plumbers. The board is therefore required to as- 
certain whether an applicant for registration is in fact a plumber. 
To that end it is therefore competent for the board to examine 
the applicant touching his qualifications. 
Very respectfully yours, 

JAMES S. HARLAN. 

The COMMISSIONEB OF THE InTEBIOB. 



INSULAR POLICE OF PORTO RICO. 

The act entitled ** An act creating and providing an insular police of Porto 
Rico,'* approved January 31, 1001, examined, and the respective powers 
of the Governor, chief of insular police and the insular police commis- 
sion explained and distinguished. 

Office of the Attoeney-Geneeal, 

November i, 1901. 
Sib : I have the honor to acknowledge the receipt of your com- 



The Oovernor. 71 

munication of October 31, in which you invite my attention to 
the act entitled " An act creating and providing for an insular 
police of Porto Rico ; " and, after observing that there seems to 
be some doubt in the mind of the insular police commission 
concerning the extent of their powers as distinguished from the 
powers of the chief of the insular police and of the Governor, 
you request an exarmination oE the act and some expression of 
my opinion as to its meaning. 

The importance of the question and the necessity of making 
a careful study of the act have made it impossible until to-day 
to respond to your inquiry. 

Upon reading the act it becomes clear that the insular police 
force is a quasi military organization altogether different in 
character to the municipal police of the island. Unlike the 
municipal police, the members of the insular body, instead of 
being employed like other municipal officials, and being subject 
to dismissal as they formerly were at the will of the alcalde, and 
now, under a general order, at the will of the municipal council, 
are enlisted like soldiers; and, except for physical disability or 
conviction for crime, ma}' be dismissed only upon the sentence of 
a court-martial upon charges regularly formulated and supported 
by sufficient testimony to warrant a finding against the ac- 
cused. 

Moreover the numerical strength of the insular police and the 
large territory over which its jurisdiction extends emphasize 
the necessity of governing the body, to some extent at least, 
after the manner of a military force. These facts also suggest 
the necessity of a division in the government of the organization, 
between the powers that are military in character and those that 
are purely administrative. It is not surprising therefore to find 
in the act in question, that these powers are distributed with ex- 
actness between the commanding officer of the force and the ad- 
ministrative commission which is created in the act. 

This provision of the act is : 

Section 4. The control of the insular police is hereby vested in the com- 
manding officer thereof, subject to the direction of the Governor, and the 
Bupervisioa of adminiatraiive detail respecting said force is vested in the in- 
sular police commission herein provided for. 

Language so definite and clear as this must have a definite 
meaning. The ^^ control of t/ie insular police ^^ is delegated to 
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its commanding officer subject to the direction of the Governor 
as the commander-in-chief. On the other hand, the ^^mpe^'vi- 
sion of adminiatrati/oe detail " is vested in the insular police com- 
mission. The two functions are thus placed in marked opposi- 
tion to one another. So sharply indeed is the line drawn that it 
would seem to be clear that the police commission on the one hand 
may not participate in the duties delegated to the commanding 
officer ; nor, on the other hand, may the commanding officer, 
as such, participate in the duties which are delegated to the com- 
mission. 

If section 4 ended after the word " Governor," and read " the 
control of the insular police is hereby vested in the commanding 
officer thereof subject to the direction of the Governor," it would 
be difficult to deny to the clause an all-comprehensive meaning. 
For the word " control " conveys in itself the idea of complete 
domination and is synonymous with " rule," " manage," " gov- 
ei'n." The section if so drawn would carry the authority of 
the commanding officer not only to the duties that are military, 
in character, but to those that are merely administrative as well. 
His power would be modified only by such directions as the 
Governor might give. But the section does not stop at that 
point ; it continues, and provides that " the supervision of ad- 
ministrative detail respecting said force is vested in the insular 
police commission herein provided for." The eflfect of this lan- 
guage is no greater than its words imply. It withdraws from . 
the control of the commanding officer and from the Governor 
that portion of their control which has to do with adminis- 
trative detail. It remains therefore only to ascertain what is 
the meaning of the phrase "supervision of administrative 
detail." 

No definition, interpretation or construction can be stronger 
or more effective than a statutory definition, interpretation or 
construction. By this I mean a definition, interpretation or con- 
struction contained in the very act in which the doubtful word 
or phrase is used. Such a statutory interpretation of the phrase 
"the supervision of administrative detail" will be found in the 
act in question. Following section 4, in which that phrase ap- 
pears, is another section, establishing the manner in which the 
commission is to be appointed and constituted. Then follows 
in various sections the enumeration of the duties of that body 
as follows : 
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Section 6 (a). To establish rales and regulations and to pre* 
scribe rigid physical and moral qualifications .for enlistment. 

(6). To publish the rules when approved by the Governor as 
the official rules of the insular police commission. 

Section 7. To make rules and regulations concerning court- 
martial. 

Section 8 (a). To examine all applicants for enlistment and 
appoint all privates according to their respective merits. 

(ft). Ko person enlisted as a private shall be removed by the 
commission except upon the expiration of his term of enlistment, 
or for physical incompetency, or in consequence of court-martial 
or conviction by a civil court for a crime. 

Section 9. To forward to the Governor a list based upon com- 
petitive examination for non-commissioned officers. 

Section 11. With the approval of the Governor to fix the com- 
pensation of officers and privates in the force. 

Section 12. To determine, with the approval of the Governor, 
the strength and number of the force. 

Section 13. To authorize all necessary expenditures and ap- 
prove the vouchers therefor. 

I cannot doubt that the enumeration of these duties is the leg- 
islative interpretation or meaning of ^' the supervision of admin- 
istrative detail" granted to the commission. It is doubtless 
true that other powers and duties of an administrative nature 
are implied from and are incidental to those enumerated. In 
addition to those duties it also rests with the commission " to 
so distribute the insular police over the island as to give police 
protection to as many cities and pueblos as may be practical, 
consistent always with efficiency and the best management of 
the force pursuant to the provisions of this law ; " from which I 
infer that the commission may determine the strength of the 
respective posts of the insular police. 

There is not however in this enumeration any grant of power 
that is in conflict with the military control delegated to the com- 
mander of the force. In express terms this control is subject 
to the direction of the Governor. This being true it would 
seem to be quite illogical to hold that when the control has been 
brought under the direction of the Governor, who is the highest 
authority in the island, it should also be subjected to supervision 
by the commission. Such supervision would turn the command- 
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ing officer into a mere clerk of the commission and would subject 
the direction delegated to the Governor to correction by the 
commission. I am not able to reach the conclusion that this 
was the purpose of the act. 

I am of the opinion therefore that the control of the insular 
police, vested by law in the commanding officer thereof, gives 
to him exclusive authority, subject only to the direction of the 
Governor, over the daily movements of the force and the officers 
in command of its companies or divisions ; that he may assign 
particular men and particular officers to particular posts of duty 
as established by the commission ; that he may send reinforce- 
ments or special details from one place to another, etc., etc. In 
other words, that the control delegated to the commanding of- 
ficer embraces the broad military powers over the insular police 
that are commonly exercised by a military officer in the field 
over the forces under his command ; and that there is no mod- 
ification of this power, except that it must be exercised by the 
chief of police subject to the direction of the Governor as the 
commander-in-chief. It is clear however that in addition to 
the duties above enumerated the commission may control the 
strength of each post, and, with the approval of the Governor, 
the numerical strength of the whole force. 

I have the honor, sir, to be your obedient servant, 

JAMES S. HARLAN. 

The Governor. 



LETTERS PATENT. 

The insular govemment has no power to issue letters patent under the 

former Spanish law. 
The issuing of letters patent rests in the exclusive control of the federal 

government. 

Office of the Attorney-General, 

N(yoember 7, 1901, 
Sir: The questions propounded in your communication of 
the 5th in relation to the registration in Porto Rico of letters 
patent granted elsewhere, and of the power of the insular gov- 
ernment to issue letters patent, have on two occasions been the 
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sabject of informal consideration and report by this depart- 
ment, of which copies are handed yon herewith. 

The conclusions then reached I am inclined now to adhere 
to ; in fact it seems to me to be clear that this government has 
no power to issue letters patent when applied for here. That 
is a power resting in the exclusive control of the federal govern- 
ment. If you deem it necessary I shall be glad to make a more 
extended examination of the question, but I doubt not that you 
will concur in the conclusion reached, although very informally 
stated on the enclosed copies. 

For your information I beg to say that on July 17 I had oc- 
casion to consider the question of registering trade-marks, and 
to address to your department a report embodying my views 
thereon. 

Very respectfully, 

JAMES S. HAELAN. 

The Sbobbtaby. 



HONEYS DUE TO PUBLIC EMPLOYEES AND OTHER PUBLIC 

CREDITORS. 

There is no authority in law for the payment of any portion of any sum due 
to a public creditor, whether by way of salary or for work done or mate- 
rials furnished, to any person other than such public creditor. 

Office of the A'rroRNEY-GENERA.L, 

JVovemher 16, 1901, 

Sir : I have the honor to return herewith the draft of the 
endorsement which you propose to make to the Commissioner 
of the Interior, in reference to steps taken by the District Court 
of San Juan, and by the United States District Court, to secure 
the payment to persons other than the public creditor of the 
whole or a portion of the funds due to the said public creditor 
for work done on the Columbus monument at Aguadilla. 

I have made a careful study of your endorsement. Permit 
me to say that it is a most admirable and clear statement of the 
law regulating such matters in the United States, and I agree 
with it in all particulars. 

Although, in a recent communication to the Commissioner of 
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the Interior, I had taken a position to some extent contrary to 
the opinion expressed by you, I am convinced upon further ex- 
amination of the matter, that your conclusion is correct and 
must be held to be the law in Porto Rico. It is certain that 
4inder paragraph 7 of General Orders 156, series of 1899, 
vouchers must be receipted by the public creditor to whom 
moneys are due. The only modification that I can see of the 
severity of the rule is that the legal representative of the pub- 
lic creditor, by which I mean the executor or administrator in 
<jase of his death, or a receiver in equity or assignee in case of 
bankruptcy, or his agent or attorney duly appointed for that 
purpose in writing, etc., may sign such vouchers for the public 
<5reditor in their representative capacity. It is a necessary prin- 
ciple underlying all of our jurisprudence that legal acts that 
may be performed by a person sui juris may be performed by 
his administrator or executor, or by a receiver or assignee duly 
appointed by a competent court or by his attorney-in-fact. In 
such cases the person is either actuall}^ dead or is in law deemed 
mviliter mortuu^^ and the legal representative or attorney may 
undoubtedly act. 

I am of the opinion that article 1449 of the law of civil pro- 
cedure, as modified by royal decree of June 28, 1895, is not in 
force and that there is no authority to pay one-fifth, or to pay 
any portion of any sum due to a public creditor, whether by way 
of salary or for work done or materials furnished, to any per- 
son other than such public creditor. 
Very respectfully, 

JAMES S. HARLAN. 

The Auditor. 
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MUNICIPALITIES— JURISDICTION OF THE SECRETARY AND THE: 
TREASURER OVER MUNICIPAL ACTS. 

A resolution amending a municipal budget having been adopted at a 
special meeting of a municipal council held in pursuance of a notice or 
summons, in which no mention was made of the budget or of any pur- 
pose to amend it, held^ that the order of the alcalde suspending its. 
execution was in exact accordance with law, and should be sustained by 
the secretary. 

A law requiring notice to members of municipal councils of matters to be= 
considei-ed at special meetings ought to be upheld as a sound principle 
of municipal procedure. 

The order of the Traasurer of Porto Rico repealing or setting aside the 
order of the alcalde suspending the resolution in question, was beyond 
the jurisdiction of the Treasurer. 

The order of suspension does not involve the adequacy or inadequacy of 
the fiscal measures adopted by the municipality, but only the validity 
of the procedure by which the municipal council undei'took to accom- 
plish certain results. 

It was competent for the Treasurer to disapprove the budget as first 
adopted, but not otherwise to intervene in the premises. 

In case of a conflict of jurisdiction between two departments of the gov- 
ernment in relation to municipal matters, the final resolution on the 
questions involved should come from the Governor as the superior chief 
of municipal councils. 

Office of the Attorney-General, 

N(yvember 19, 190L 

Sir : I beg to acknowledge the receipt of your communica- 
tion of the 9th, in which, after stating that some question of 
jurisdiction seems to have arisen between your department 
and the treasury in connection with the adjustment of a con- 
troversy between the alcalde of Cabo Rojo and the municipal 
council in relation to certain municipal matters, you state the 
facts as follows : 

That on June 25, being one of the days fixed under article 59 
of the municipal law, for a regular or ordinary meeting of the 
council of that municipality, such a meeting was held and a 
resolution adopted establishing the municipal budget for the 
present fiscal year. That the next ordinary meeting of the 
municipal council should have occurred on July 3, but no 
meeting ^was held ; that in accordance with the provisions of 
aj'tide 109 of the same law, a meeting was held on July 5 ^ 
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that on this occasion certain amendments were proposed to 
the budget theretofore adopted, and, against the objection and 
protest not only of the alcalde, but of several members of the 
municipal council, were adopted ; that in the summons for said 
meeting neither the budget itself nor the question of amending 
it was mentioned as a subject to be considered. That the 
alcalde, believing this action of the council to be in violation of 
article 108 of the municipal law, suspended the operation of 
the resolution by which the amendments were adopted, and 
reported the matter, together with the record, to your office 
for determination. 

You further state that subsequently the Treasurer of Porto 
Kico, having requested the files from your office, assumed to 
determine the controversy, and notified the alcalde that the sus- 
pension by him of the amendatory resolution of July 5 was re- 
pealed, and ordered the budget to be made out in accordance 
with that resolution. 

Upon this state of facts you ask my opinion upon two propo- 
sitions as follows : 

1. Under the circamstances herein detailed, is the question raised by the 
action of the alcalde one for determination by this department, or for the 
determination of the treasury department ? 

2. In case you should be of the opinion that the question is one to be 
determined by this department, then whether or not the action of the alcalde 
in suspending the resolution of July 5 should be sustained or overruled by 
this department as a matter of law based upon the articles of the municipal 
law referred to, 

I have the honor to say in reply to the first inquiry that the 
controversy between the alcalde and the municipal council, so 
far as concerns the suspension by the former of the resolution 
of the latter of July 5, is one over which your department has 
sole jurisdiction. To your second inquiry my reply is that the 
action of the alcalde in suspending the resolution of July 5 was 
in exact accordance with the law and should be sustained by 
you. 

In support of the conclusion reached as to your first inquiry 
it is to be observed that the question immediately before you 
for determination is not one relating to the adequacy or inad- 
equacy of the fiscal measures adopted by the municipality ; but 
to the general legal propriety or validity of the proceedings by 
which the municipal council undertook to accomplish certain 
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results. Having emphasized this distinction I beg now to refer 
you, as a sufficient basis in law for the proposition that the ques- 
tion is one to be resolved by the Secretary, to paragraph 4 of 
General Orders No. 102 of 1900, and to a royal decree of July 1, 
1884. From the latter I have extracted the following : 

If the acts of an alcalde, performed either as such or in the name of the 
corpoi-ation over which he presides, and in the representation and by order 
of the Treasurer for debts due to the latter, are in excess of his power, or 
if he assumes authority which he does not possess, or abuses his own, there 
shall ntit belong in any manner to the delegation of the Treasurer, the cog- 
nizance of them in either of the two cases, as there is involved an authority 
for a corporation of the civil order dependent upon other administrative 
superiors to whom it belongs to confirm or rebuke the alcalde's acts, as well 
as to punish administratively the acts in excess of his jurisdiction, or the 
faults which he may have committed in the exercise of his charge, accord- 
ing to the provincial and municipal laws and sound principles of adminis- 
trative law. 

In support of my reply to your second inquiry, I beg to refer 
you to article 59 of the municipal law, wherein a method is pro- 
vided for fixing the dates of ordinary sessions of municipal 
councils, at least one of which must be held each week. The 
ordinary meeting having failed on July 3 it was held on July 5, 
in exact accordance with article 109. It did not however lose 
its character as an ordinary session. But whether an ordinary 
or an extraordinary session makes no difference in the present 
case ; for, if an extraordinary session, under article 107 the 
business to be transacted should have appeared in the summons ; 
and under article 108, if an ordinary session, any business trans- 
acted which is not mentioned in the summons, or any resolutions 
adopted in relation to any such business, is null and void. And 
as the proposed amendments to the budget of June 25 were not 
mentioned in the summons as subjects to be considered and 
acted upon at the session held on July 5, it follows that the 
amendatory resolution adopted on the latter date is not effec- 
tive. 

It may be true that the budget of June 25 was in need of 
amendment in order that it might conform to law, or for 
some other reason ; but we are concerned now with a question 
of proper procedure, and the steps taken being contrary to the 
express terms of the law have no validity. It was therefore 
the duty of the. alcalde to suspend the resolution of the latter 
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date. This duty devol\res upon him under paragraph 2 of arti- 
cle 120 and paragraph 2 of article 180 of the municipal law. 
And having taken that action he should be sustained in it by 
the Secretary. 

If the Treasurer desires to intervene in the matter in order 
that the budget of June 25 may be amplified or modified or 
otherwise amended, he must exercise his powers in the pi'emises 
through another procedure. As I understand the practice he is 
charged in General Orders 102 of 1900 with the duty, in con- 
nection with the financial affairs of municipalities, of approv- 
ing or disapproving municipal budgets as adopted by the coun- 
cils, and by way of advice to guide the councils in such matters. 
If he does not approve of the budget of June 25 his recourse is 
to disapprove it. But it is not competent for him to repeal or 
set aside the action of the mayor in suspending a resolution 
adopted by the council without authority of law. It was not 
competent for him, in order to secure proper fiscal measures for 
Cabo Rojo, to base any action upon illegal proceedings. A 
law requiring special notice of matters to be considered at spe- 
cial meetings is of utility in the orderly conduct of municipal 
legislation, and is a familiar practice elsewhere. It ought not, 
in my judgment, to be set aside in order to meet the exigencies 
of a particular case, but on the contrary ought in every case to 
be upheld as a sound principle of municipal procedure. 

I desire in conclusion to invite your attention to article 187 
of the municipal law, which makes the Governor the superior 
chief of the municipal councils. There is a lack of co-ordina- 
tion between this article and the general orders above referred 
to, which imposes duties in these general respects upon the Sec- 
retary ; but it will not be necessary at this time to enter upon 
any discussion of the two laws. I refer now to the former 
more especially, because in this case the conflict is between two 
departments, and for that reason the final resolution in relation 
to it should perhaps come from the Governor, and in his absence 
from you as the Acting Governor, rather than from you as the 
Secretary. 

Very respectfully, 

JAMES S. HARLAN. 

The Seosetaby. 
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PUNISHMENT FOR CONTEMPTS— INHERENT POWERS OF COURTS. 

The Judiciary act of 1789 gave to the courts of the United States ample 
power to punish for contempts; but the act of Congress of March 2, 1881, 
limited this power to cases of misbehavior occurring in the presence of 
the court or so near thereto as to obstruct the administration of justice. 
Since that act was passed those courts have been without power to pro- 
tect either themselves or the paities litigant before them from libel by 
the press. 

The common law of England does not extend to Porto Rico, and it can- 
not be said therefore that the common law power of summary punishment 
inheres in the Supreme Court. 

As the law of civil procedure in the chapter relating to disciplinary correo- 
tion defines tlie powers of the courts in relation to summary punishment, 
it cannot be said that other and further powei*s are inherent. 

Office of thb ArroRNEv-GENKRAL, 

November 21, 1901. 

Sir : I have not had time to investigate fully the question of 
the inherent power of courts to punish for contempt, and in 
fact the law library of this department is so limited as to make 
it impossible to do this adequately. I have however gone into 
the matter far enough to enable me to make some suggestions. 

The power of the courts of England to protect themselves, 
their officials, litigants and lawyers engaged before them, as 
well as to enforce obedience and prevent obstruction to their 
processes, seems to be quite extensive. In a note of a case 
which I have before me it appears that during the progress of 
a certain trial the court issued an order prohibiting the publi- 
cation by the newpapers of any of the proceedings until the 
trial had been concluded. The newspapers disregarded this 
order, and the courts held this to be a contempt punishable by 
fine and imprisonment. Instances of this nature in the courts 
of England might be multiplied ; but they are all based upon 
the common law power in the courts to protect themselves and 
the administration of justice. This power is spoken of in the 
books and decisions as an " inherent power." 

So far as the federal courts are concerned, ample powers ex- 
isted under the judiciary act, passed by the Congress in 1789, 
which created and for nearly a hundred years limited and de- 
fined the jurisdiction of the courts of the United States. In 
6 
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section 17 of that act the courts were given the power to pun- 
ish contempts by fine or. imprisonment, in their discretion. Al- 
though I have not been able fully to examine the cases arising 
under that act, I doubt not that the power thus given was co-ex- 
tensive with the power of summary punishment as it existed at 
common law ; and that under it the courts of the United States 
were able to protect their dignity and authority even against 
offenses committed out of their presence. But on March 2, 
1831, Congress limited this power to cases of misbehavior oc- 
curring in the presence of the cou7% or so near thereto as to ob- 
struct the administration of justice. 

In & parte Poulson^ 19 Fed. Cases 11350; s. c, 15 Hazard 
Pa. Reg. 380, the editor of a newspaper was cited before the 
Circuit Court of the United States for the Eastern District of 
Pennsylvania for contempt in publishing a libelous article 
against the plaintiff pending the trial of his case. The learned 
judge felt bound to deny the motion in consequence of the 
liuiitation in the act of. Congress above referred to, because the 
offense was not committed in the presence of the court. In 
fact it has been said in relation to that act of Congress that it 
has withdrawn from the courts of the United States the com- 
mon law power to protect parties before the court as well as 
the courts themselves against libel of the press, however atro- 
cious, and although published and circulated pending the trial 
of the case. 

The state of New York has followed that act of Congress, 
although it is also provided in that state that the publishing 
of a false or grossly inaccurate report of the proceedings of a 
court may be punished as a contempt. In Pennsylvania, on 
the other hand, it is specially provided by statute that no pub- 
lication out of court respecting the conduct of the court shall 
expose the party to summary punishment, the only remedy be- 
ing by indictment or by civil action. 

It is possible that upon a full examination of the reports of 
the several states cases might be found where summary pun- 
ishment has been imposed upon editors of newspapers. But I 
am unable definitely to recall any such case, The law in all 
the states provides of course an adequate remedy for such of- 
fenses by indictment for libel, etc. 

But the particular question that we spoke of the other day 
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was whether it could be held that the common law power of 
punishment for contempt was inherent in the Supreme Court 
of Porto Rico. I find it difficult to arrive at that conclusion. 
The common law of England does not of course extend to 
Porto Rico, and we cannot therefore say that the common law 
power of summary punishment inheres in your court. If there- 
fore inherent powers are to be exercised, it seems to me that 
they must arise from the Spanish system. If you will look into 
the law of civil procedure in the chapter relating to disciplinary 
correction you will find some provisions giving the courts power 
of summary punishment in cases of misdemeanors in the pres- 
ence of the court. As the question of summary punishment 
has thus been made the subject of legislation and the powers 
of the court defined, I doubt whether other and further powers 
may be said to be inherent. For these reasons it seems to me 
that the Supreme Court in this matter^ has no other remedy 
than that provided by the penal code. 
Very respectfully, 

JAMES S. HARLAN. 
Mr. Justice McLeaby. 



FEDERAL PRISONERS— GOOD TIME ALLOWANCE. 

Sections 5589 and 5544 of the Revised Statutes of the Uaited States, provid- 
ing that federal prisoners confined in the jails and penitentiaries *' of any 
state or territory '*'* shall be entitled to the same rule of time credits for 
good behavior that is applied to other prisoners, are fairly to be inter- 
preted as applying to federal prisoners in the penal institutions of Porto 
Rico, although Porto Rico is neither a state nor an organized territoi*y. 

Office of the Attobney-General, 

Novemher 27, 190 L 

Respectfully returned to the Acting Governor of Porto Rico. 

This matter comes before me on the request of Mr. Dexter, 

the attorney of the prisoner, that the prisoner be granted the 

usual allowance of time for good conduct. 1 am informed by 

the director of prisons under date of November 23 that the con- 

1 The matter referred to was a gross newspaper attack upon the court in 
connection with one of its decisions. 



84 Supreme Court — Marshal may Execvie its Process, 

duct of the prisoner has been excellent, and that according to 
the prison rules he will be entitled on the 1st of December to 
thirty days' time. 

Under section 5539 of the Revised Statutes of the United States 
it is provided that any criminal convicted of offenses against the 
United States and imprisoned in the penitentiary of any state 
or territory shall in all respects be subject to the same discipline 
and treatment as convicts sentenced by the courts of the state 
or territory in which such penitentiary is situated. 

Under section 5544 it is provided that all prisoners now or 
hereafter confined in the jails or penitentiaries of any state for 
offenses against the United States shall be entitled to the same 
rule of credits for good behavior applicable to other prisoners 
in the same jail or penitentiary. 

While the latter section is limited to penitentiaries in " any 
state," I am of the opinion that taken in connection with the 
former section it is to be fairly inferred that all federal prisoners 
wherever confined are entitled to the benefit of such credits for 
good behavior as are given to prisoners held under sentences of 
courts other than federal courts. 

I recommend that the director of prisons be so advised as to 
this particular case, and as a general rule to be applied in favor 
of federal prisoner^ at all times. 

JAMES 8. HARLAN. 

The Governor. 



SUPREME COURT— MARSHAL MAY EXECUTE ITS PROCESS. 

The only purpose to be ascribed to the action of Congress in providing a 
marshal for the Supreme Court is that it was intended thus to enable the 
court to execute and enforce its own judgments and decrees. 

Office of the Attorney-General, 

December 7, 1901. 
Sir: I have the honor to acknowledge the receipt of your 
communication of the 5th, and to return herewith the record 
in the criminal proceedings against Pascasio Fajardo Cardona, 
municipal judge of Ma}'^aguez, on the last page of which is a 
request for an expression of my opinion on the competency of 
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the marshal of the Supreme Court to enforce the sentence pro- 
nounced in that court against the said municipal judge. 

In reply to this request I call your attention to the fact that 
in that case, as in some others that come before it, your court 
had original jurisdiction ; and one of the chief purposes, if not 
the only purpose, that may be ascribed to the action of the 
Congress of the United States in providing the Supreme Court 
of Porto Eico with a marshal, is that it was intended thus to 
enable the court to execute and enforce its own judgments and 
decrees, particularly in cases of such original jurisdiction. 
Moreover, under the terms of article 985 of the code of crimi- 
nal procedure, it seems to be a proposition that cannot reason- 
ably be doubted that the execution of its own sentences, now 
that an executing officer has been provided by law, is lodged 
in your tribunal just as it is lodged in the Supreme Court of 
the United States. 

Verj'^ respectfully, 

JAMES S. HARLAN. 

The Chief Justiok. 



OFFICIAL MISCONDUCT— DISMISSAL OF FISCAL. 

The Supreme Court, upon the testimony adduced before it, having found 
that the cbarges preferred against a fiscal were not proved, nevertheless 
found him guilty of repreliensible conduct of such cliaracter as to require 
that it be called to the attention of the Attorney-General with a view to 
his administrative punishment. His dismissal from the .public service 
is therefore recommended. 

Office of the ArroRNEY-GBNEBAL, 
December 13, 1901. 
Sir: On the 25th of September last the attention of the 
Governor of Porto Rico was called to certain charges affecting 
the personal integrity and official character of Moreno Calderon, 
then fiscal of the District Court of Ponce, in connection with 
his conduct of certain public and official duties of grave im- 
portance. The evidence submitted at that time by the Acting 
Attorney-General to the Governor was of such character that 
it was deemed necessary in the public interest to suspend the 
fiscal from his office until an administrative examination and 



86 Ojjicial Misconduct — Dismissal of Fiscal, 

resolution in relation to the charges might be had, or until the 
suspension was revoked by further executive order. 

Subsequently on the 18th of October the matter was presented 
to the Supreme Court of Porto Rico in the form of provisional 
conclusions formulated by this department against the accused. 
An oral trial being had and a conclusion having been reached 
and announced, the court this morning filed its formal judgment. 

The court finds that the charges of bribery and prevarication 
are not sufficiently proved ; the accused is therefore acquitted 
and the judicial order of suspension heretofore entered by the 
court revoked. The court nevertheless finds him guilty of 
reprehensible conduct of such character that it has deemed it 
proper to call the matter to the official attention of this depart- 
ment with a view to his administrative punishment. 

I shall not endeavor either to characterize the conduct of the 
accused, to which reference is made by the Supreme Court in 
its sentence, or to state any of the facts proved, other than this : 
that w^hile an officer of justice he purposely and with delibera- 
tion prepared and solemnly made oath to an untruthful state- 
ment, which he filed in this department for the purpose of be- 
ing transmitted, and which was transmitted as a part of his 
defense to the Supreme Court of Porto Rico. It will be suffi- 
cient to say that in my judgment, and in this I doubt not that 
the good people of this island fully concur, Moreno Calderon 
has demonstrated his unfitness longer to represent the people 
of Porto Rico in an official capacity. It is my duty therefore 
to recommend that the suspension ordered by the Governor on 
September 25 be made permanent, and that Moreno Calderon 
be dismissed from the public service as of that date.^ 

I have the honor, sir, to be your obedient servant, 

JAMES S. HARLAN. 

The Acting Governor. 

1 The recommendation having been affirmed was carried into effect. 



The Acting Governor, 87 



FISCALS NOT TO PRACTICE AS NOTARIES. 

The act relating to notaiial practice gives the right to act as notaries only 
to those lawyers that are *'in the exercise of their profession before the 
insular courts.'* As fiscals of the district courts are not exercising their 
profession, within the meaning of that law, but are acting only in their 
official capacity, they are excluded from acting as notaries. 

Under article 427 of the Compilation of Organic Provisions Relating to the 
Administration of Justice, tiscals are expressly prohibited from practic- 
ing law. This is an expression of public policy which necessarily excludes 
them also from practicing as notaries. 

Persons enjoying salaries in the government service ought not to be per- 
mitted by engaging in practice to diminish the professional rewards and 
opportunities of others not in official positions. 

[Endorsement.] Office of the Attorney-General. 
December 16^ 190L Eespectf ally returned to the Actino Gov- 
ernor. 

It is clear that a fiscal may not with propriety act as a 
notary. The Act entitled "An Act relating to notarial 
practice in Porto Rico," gives the right to act as notaries only 
to those lawyers that are " in the exercise of their profession 
before the insular courts." It is to be fairly inferred from this 
language that the privilege is not open to fiscals. They are 
not exercising their profession, in the sense of that Act ; but, 
on the contrary, are acting in an official capacity which makes 
the exercise by them of the profession of notary incompatible. 

Moreover, in article 427 of the compilation of organic pro- 
visions relating to the administration of justice, translated by 
the War Department, July 18, 1899, it is expressly provided 
that persons appointed to offices in the department of public 
prosecution shall not practice law. This is an expression of 
public policy in relation to fiscals which, in my judgment, 
would necessarily exclude the fiscal from practicing as a 
notary. 

In addition to this, I am strongly of the opinion that the 
government should not permit those who are enjoying good 
salaries to engage in practice and thus to diminish the profes- 
sional rewards and opportunities of lawyers who are not in of- 
ficial position. 

JAMES S. HARLAN. 
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POLICE JURISDICTION OF ALCALDES ABOLISHED. 

Under the prior law the alcaldes of the island besides being administrative 
officers were also charged with the enforcement of police regulations and 
municipal ordinances. The intent however of the act of the first legis- 
lative assembly creating police courts was to withdraw from the alcaldes 
all such duties and to leave them with administrative powers only. The 
police judge of Gurabo was therefore within his jurisdiction in decreeing 
a forfeiture of bread of short weight under circular 156 of March 7, 1900. 

December 6, 1901. Alcalde of Gurabo, files complaint against 
the local police judge for abrogating powers given to Alcaldes 
in Circular No. 156 establishing the weight of loaves of bread, 
published in Official Gazette, No. 55. 

[1st endorsement :] Secretary's Office, December 17, 1901. 

Respectfully referred to the Attorney-General for proper ac- 
tion. Arthur E. Parke, Acting Secretary. 

[2d endorsement;] Office of Attorney-General, December 21^ 
1901. Respectfully returned to the Secretary of Porto Rico, 
with the suggestion that action on this matter should be taken 
by the Secretary and that it should be a dismissal of the al- 
calde's complaint on the ground that the police judge has acted 
with propriety in the premises. 

The matter stands in this wise : Until the passage of the 
police court act to be found on page 38 of the session laws of 
the first Legislative Assembly of Porto Rico, the several al- 
caldes of the island under authority of law were charged with 
jurisdiction over offenses against police regulations and mu- 
nicipal ordinances. Besides being administrative officers they 
were also judicial officers. But it was clearly the intention of 
the legislature in passing the act in question to withdraw from 
the alcaldes all judicial functions and to leave them only the 
ministerial powers theretofore enjoyed by them. Although 
the act refers only to General Orders 195, it is apparent that 
the jurisdiction of the police courts was intended to cover all 
matters theretofore cognizable by alcaldes sitting as police 
magistrates. This department has so ruled on a number of 
occasions and with respect to a number of general orders not 
mentioned in the act in question. This conclusion has been 
generally acquiesced in and alcaldes are performing no judicial 
functions so far as this department is advised. 
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For these reasons, which I need not amplify, I am of the 
opinion that the jurisdiction of police judges embraces the sub- 
ject matter of Circular 156 of March 7, 1900, and that the 
police judge of Gurabo acted within his jurisdiction in respect 
of the matters referred to on the within complaint. 

The distribution of the forfeited bread from the door of the 
court is not however a literal compliance with the circular, 
which.requires such distribution to be made among hospitals, 
charitable institutions and jails. And the police judge should 
have followed the exact letter of the circular if there is in that 
municipality either a hospital, a charitable institution, or a 
jail. I have so advised him for his information and guidance 
in future cases of this kind. 

JAMES S. HARLAN. 



FREEDOM OF THE PRESS— CIVIL AND CRIMINAL RESPONSIBIL- 
ITY OF EDITORS AND PUBLISHERS. 

Freedom of the press is an essential characteristic of a free goyemment, 
and the insular administration wiU not tolei-ate the suppression of a news- 
paper by local officials except for extraordinary reasons. Publishers are 
not above the law, but they should be held responsible by the courts as 
others are held for like offenses, and not by the suppressing of their 
newspapers. 

Office of the Attorney-General, 

Decemher 21, 1901. 

Sib: I have your communication of the 18th, enclosing a 
copy of the " Voz de la Patria," containing the publication ^ 
that was the occasion of the seizure under your orders of its 
edition of the 17tb. 

My telegram requiring you to return the edition was intended 
as the assertion of a vital principle in free government, and one 
that is of importance in Porto Kico as well as in the United 
States. The freedom of the press is an essential characteris- 
tic of a free government. Newspapers perform a function to 
some extent of a public character, and if I understand cor- 
rectly the attitude of this government in such matters, it will 

^ The article in question was a severe criticism of the action of the court 
in a particular case. 



90 Harbor Rules and Regulatiofia. 

in no case support the suppression of a newspaper or of an edi- 
tion of a newspaper unless for some extraordinary reason it is 
deemed by the central government a necessary thing to do. 
Any other course would in my judgment be harmful to the 
public interest. 

I do not mean by anything here said to indicate that pub- 
lishers of newspapers are above the law or that they are not 
to be punished for olBfenses against the law as freely as others. 
On the contrary, editors and publishers of newspapers should 
be held responsible for libel and other offenses, and should be 
punished with the same severity with which courts punish 
others for similar offenses. And without attempting to go 
into the merits of this particular case, I wish to say that if a 
crime has been committed by the editor or publisher of the 
newspaper in question he should be punished, and this office 
will co-operate in the effort to secure the execution of the law. 
Very respectfully, 

JAMES S. HAELAN. 

The Municipal Judge of Mayaguez. 



HARBOR RULES AND REGULATIONS. 

The harbor rules and regulations established under general military orders 
and prior Spanish laws are still in force, so far as the latter do not con- 
flict with the former; but new legislation should be had to meet the dif- 
ferent conditions now existing. 

Office of the Attorney-General, 

December 21, 1901. 

Sir : I have the honor now to acknowledge the receipt of 
your communication of November 22 enclosing a letter from 
the Governor in relation to the appointment of a captain of the 
port, together with two letters from the latter official and a 
copy of the rules and regulations proposed for the ports of the 
island. 

You state that you take it for granted that the insular gov- 
ernment has the right to enforce the rules and regulations es- 
tablished by General Orders 133, and that inasmuch as this order 
does not specifically abolish the rules and regulations in force 
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prior to its promulgation, you lean to the conviction that it may 
also enforce such sections of the old rules and regulations as are: 
not in conflict with the provisions of the general order named ; 
and you ask my opinion upon the question whether the rules 
and regulations embodied in the document marked C, herewith 
enclosed, prepared by the captain of the port, may be adopted 
without reference to their co-ordination with the old regula- 
tions or those prescribed by the general order in question. 

In reply I beg to say that I am of the opinion that the rules 
and regulations established by the general order in question may 
now be enforced by the insular government, with the exception 
of those parts of articles 32, 33 and 34, w^hich contemplate future 
action by a board no longer in existence. Under article 31 the 
captain of the port will of course pay over all fines collected to 
the Treasurer of Porto Rico. Article 21 presents some difficul- 
ties, as the United States Provisional Court is no longer in exist- 
ence. I am also of the opinion that the old rules and regulations, 
so far as they do not conflict with the general order in question,, 
may be considered as still in force, particularly those contained 
ill the royal order of April 10, 1896. 

After a somewhat careful examination I am unable to find 
any authority in law for the promulgation by jbhe captain of the 
port of a new set of rules and regulations such as are contained 
in the document marked C. In my judgment the whole matter 
may well be made the subject of careful consideration by your 
department with a view to new legislation at the approaching 
session of the legislative assembly.^ The execution of the rules 
and regulations as they now stand is not free from difficulty. 
Very respectfully, 

JAMES S. HAELAK 

The Commissioner of the Intebiob. 



MUNICIPALITIES— JURISDICTION OF THE SECRETARY. 

A, having purchased contiguous properties through which there was a path- 
way connecting a pubUc higliway with a river running through the es- 
tates so purchased, proceeded to close it to the public on the theory that 

^ The whole subject of the harbor rules and regulations was covered by^ 
appropriate legislation at the session of January-February, 1902. 
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it was a private easement pertaining to the properties purchased, and 
that it was merged in his general title when he acquired tlie seveial prop- 
erties in question. The wire fence erected by him across the pathway 
was removed by order of the alcalde. Upon the suggestion that the dis- 
pute between the purchaser and the municipality was a matter for ad- 
justment in the courts, Held that the question is one to be resolved by 
the Secretary subject to final disposition by the Governor. 

Control over municipal councils and over municipal acts is lodged by law 
in the Governor of Porto Rico as their hiei-archical superior, and is to be 
exercised by and through the good offices of the Sedretary. 

This jurisdiction is established by law, and in many cases, should the exer- 
cise of it be declined, the petitioners would be left without other recourse. 
In this formative period in the history of the island the tendency should 
be to accept and enlarge the jurisdiction rather than to decline and di- 
minish it. By this means disputed rights may be investigated and a just 
solution reached without the expense and delay necessarily incident to a 
judicial determination. 

The exercise of this administrative power does not result in ousting the 
courts of jurisdiction, for the law expressly provides that an appeal may 
be taken to the courts from any conclusion reached by an administrative 
officer. 

Offiob of the Attorney-Genebal, 

December 26, 190 V 

Sib : I have the honor to acknowledge the receipt of your 
communication of December 4, with which you transmitted to 
me, with the accompanying papers, a complaint filed by the 
consul of France, relating to the forcible opening of a road or 
highway through certain property, the title to which is claimed 
by Mari Brothers, citizens of the Kepublic of France. After 
stating that the law clerk of your office is inclined to the opin- 
ion that the case is a proper one for determination by a compe- 
tent court, you ask an expression of my own view of the mat- 
ter under the circumstances disclosed upon the documents in 
question. 

Briefly stated, the claim of the petitioners as disclosed upon 
this expediente, which seems for the most part to represent their 
side of the case only, is as follows : Mari Brothers recently ac- 
quired title to a number of contiguous properties, through which, 
at the time of the purchase, was a pathway, or at least the 
remnants of a pathway, connecting a public highway with a 
river running through the conjoined estates. Along this path- 
way there were, prior to the purchase, several dilBferent holdings 
on which residences had been erected by the former owners. 
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The pathway had been used by these owners as a means of ac- 
cess to the water, and, as claimed by the petitioners, as a private 
easement pertaining to their respective properties. All these 
several properties were subsequently acquired by the petitioners, 
and the easement, as is asserted, was therefore merged in the 
one joint title. In enclosing their new purchases the complain- 
ants erected a wire fence across the pathway. The path re- 
mained in that condition for some weeks and until the munici- 
pal council ordered the removal of the obstruction. The fence 
was then cut down by persons acting under the orders of the 
alcalde. 

On the part of the municipality it is stated that the path has 
been used by the general public for twenty years or more with- 
out interruption or objection, and that it is therefore a town or 
rural road in which the public enjoys an easement of way by 
prescription. 

I shall not endeavor to examine or place before you a further 
analysis of the testimony that has been submitted for your con- 
sideration. It will be suflScient for the present purposes to say 
that there is a serious conflict of statement. The issue is sharply 
defined as to whether the pathway was solely for the use of the 
former owners of the properties subsequently acquired by the 
petitioners, or whether it is a rural road to which the pubhc 
title has ripened by prescription. The petitioners have fur- 
nished two maps of the premises. Assuming their correctness, 
it appears from one that there is a natural and sudden declivity 
in the topography, at the point of the alleged rural road, of such 
character as to indicate the improbability of its deliberate adop- 
tion by public authorities as a highway. The other map, if ac- 
curate, shows that in the immediate neighborhood there is al- 
ready a public road giving access to the water, laid out by public 
authority, upon which public funds have doubtless been ex- 
pended. 

The memorandum prepared by the la\v clerk of the Secretary's 
offlce seems to proceed upon the theory that the case presents 
a question of ownership, and is therefore to be resolved by a 
competent court in accordance with a decision handed down 
by the Supreme Court at Madrid on July 7, 1891. I am not 
able to concur in this view, but am of the opinion that the 
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<juestion is one to be resolved by the Secretary subject to the 
final resolution of the Grovernor. 

The control over municipal councils and their acts, lodged 
by law in the Governor of Porto Rico as their hierarchical su- 
perior, is one of the most characteristic phases of municipal 
administration as established under the Spanish law. It is an 
administrative power that seems to be especially valuable in this 
formative period in the history of the island, and in your com- 
petent and skilful hands, while acting for the Governor, will 
produce beneficent results, not only to the municipalities but to 
those who are in controversy with them. By this means mu- 
nicipalities may act with promptness and vigor when public in- 
terests are involved, while disputed rights with private citizens 
may, in many cases, be investigated and a just solution reached 
without the expense and delay necessarily incident to a judicial 
determination. It is to be remembered also that in case the 
conclusion reached by you in any such case is not concurred in 
by the parties in interest, either of them, by appealing from it, 
may have the benefit of a judicial examination and investigation 
in a contentious administrative proceeding in the competent 
court. For these reasons I am of the opinion that, like a 
judicial tribunal, the tendency of your office should be to accept 
and enlarge rather than to decline and diminish its jurisdiction. 
This becomes particularly important in view of the fact that it 
is a jurisdiction established by law, and when the exercise of it 
is declined the petitioners in many cases would be left without 
other recourse. 

I have had these reasons strongly in mind in reaching the 
conclusion that the dispute in question is one that must be re- 
solved by the Governor through the good offices of the Secre- 
tary. And in arriving at this result I am not unmindful of the 
authority cited on the memorandum of your law clerk. This 
case however seems to present no question of disputed owner- 
ship as he states. The rfiunicipality will doubtless not deny the 
fact that the title to the soil is in the petitioners. At most the 
municipality claims only an easement of passage. And if such 
matters must be adjusted by the courts and not by administra- 
tive action, the result will work seriously against the public in- 
terests. If in law and in equity the right of the public of San 
German to use the pathway in question has been acquired by 
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prescription, the public convenience would be seriously im- 
paired if the municipality, instead of appealing to the Governor 
of Porto Rico through you, as it properly ought to have done in- 
stead of taking the law into its own hands, should be compelled 
to submit the matter to the slow process of adjustment in a 
court of law. For this reason, if for no other, it is highly de- 
sirable that matters of this general nature shall be subject in 
the first instance to the administrative jurisdiction of the Grov- 
ernor. No hardship is involved in this resolution for the reason, 
as has been pointed out before, that an appeal from the conclu- 
sion reached by him may be taken to the courts. The general 
question involved on this expediente has been the subject of 
consideration in Madrid. And I am fortified in this view of 
the matter by a royal order of March 17, 1887, which seems to 
me to be of conclusive authority in this case. It is to be found 
on page 1 of Official Gazette No. 33, of March 17, 1887. 
Very respectfully, 

JAMES S. HAKLAN. 
The Seobbtaby. 



CITIZENSHIP OF CHILDREN OF NATURALIZED CITIZENS. 

The son of a foreign born person, who completes his naturalization while 
the son is under age and is residing in the United States, is himself a 
citizen of the United States. 

December 27, 190L 
Sir : As I understood your statement of yesterday afternoon, 
your father came to this country while you were still under age, 
and before his death completed his naturalization as a citizen of 
the United States ; and that after the completion of his natu- 
ralization, you attained your majority. Upon these facts, the 
question is easily solved. 

Section 2172 of the Eevised Statutes of the United States 
(2d ed. 1878) provides as follows : 

The children of persons who have been duly naturalized under any law 
of the United States, or who, previous to the passing of any act on that 
subject, by the Oovemment of the United States, may have become citizens 
of any one of the States, under the laws thereof, being under tlie age of 
twenty-one years at the time of the naturalization of their parents, shall, 
If dwelling in the United States, be considered as citizens thereof. 
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If therefore your father completed his naturalization while 
you were under age and while you were residing in the United 
States, you are a citizen of the United States. There can be no 
doubt of this conclusion upon the facts as you state them. The 
case of Boyd v. State of Nebraska, 143 U. S. 135, seems to settle 
the point beyond any question. 

Respectfully yours, JAMES S. HARLAN, 

Mb. William Weston Bessell, 

Zieutj Porto Pico Peffimenty 
San Juan, 



NO PUNISHMENT FOR REFUSAL TO SERVE ON SCHOOL BOARD. 

Members-elect of school boards who refuse to serve cannot be punished 
under section 2 of the school laws, but their places may be filled by the 
district court upon nomination of the Coraraissioner of Education, and 
the old boards hold over until their successors are duly appointed and 
have qualified. 

Office of the Atforney-Genebal, 

January 7, 1902. 

Sir : I have the honor to acknowledge the receipt of your 
oommunication of the 5th instant, in which you state that two 
members-elect of the new school board of Manati refuse to serve, 
and request the opinion of this office on the following points : 

Whether the penalty for refusing to serve after having ac- 
cepted the office, as prescribed in the school laws, section 2^ 
page 27, can be collected under the revised code ; 

Whether, under the circumstances, the old board holds over 
until the appointment of new members to take the place of 
those refusing to serve ; 

Information as to the proper procedure to fill the places thus 
made vacant. 

In my opinion the acceptance of an elective office is not com- 
plete until the officer-elect has duly qualified, and hence sec- 
tion 2, page 27, of the school laws is not applicable to the cases 
mentioned by you. In addition I would say that section 558 
of the penal code prescribes that no act or omission commenced 
after twelve o'clock noon of the day on which the code took 
effect as a law (July 1, 1902,) is criminal or punishable, except 
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as prescribed or authorized by the code. That article, to my 
mind, repealed section 2 of the school laws above mentioned. 

The failure on the part of a member-elect of the new school 
board to qualify within the time prescribed by law creates a 
vacancy in the office for the purposes of the appointment of 
another; but until that other is duly appointed and qualified 
the old members may hold over. 

Section 8 of the act to establish a system of public schools 
in Porto Eico is still in force and prescribes that vacancies in 
the school boards shall be filled by appointment of the district 
court; such appointment shall be made upon nomination by 
the Commissioner of Education immediately upon the court 
being informed of such vacancy. 

I therefore answer your questions by saying that in my 
opinion the penalty prescribed by section 2 of the school laws 
above mentioned cannot be collected under existing laws; that 
the old school board holds over until the appointment of new 
members to take the place of those refusing to serve, and that 
the appointments to fill vacancies are made by the district court 
upon your recommendation. 
Very respectfully, 

FRANK FEUILLE, 

Acting AUoi^ney-Oeneral, 

The GoMHissiONEB OF Education. 



SCHOOL TEACHERS- SALARY FOR SPECIAL SERVICES. 

A aohool teacher like any other employee of the government may be re- 
quired in an emergency to work overtime without extra compensation; 
but a permanent service extending beyond the customary hours cannot 
lawfully be required. 

The language of the appropriation act, which provides that school prin- 
oipals shall be paid ** not more than $75.00 per month/' was intended to 
cover their services during the customary school hours. 

No objection may lawfully be made to the payment of additional compen- 
sation for permanent services at a night school to a principal who also 
teaches during the customary school houi*s of the day. 

[1st endorsement :] Office of the Executive Council, Decem- 
ber 20, 1901. Respectfully referred to the Attorney-General 
for his opinion as to whether or not the request of the Acting 

7 
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Commissioner of Education may be granted. By direction of 
the Council. W. R. Bennett, Acting Chief Clerk. 

[2d endorsement:] Office of the Attorney-General, Jan- 
uary 5, 1902, This is not an application on the part of the 
Acting Commissioner of Education for authority to increase the 
salary of a principal school teacher from $75.00 to $85.00 per 
month, but for authority to pay an additional sum of ten dol- 
lars a month to an individual employed as principal at $75.00 
a month, the addition to be in compensation for services not 
within the scope of his employment as a school principal. 

Teaching school involves traditionally a limitation as to the 
hours of service. This limitation differs in different commu- 
nities. In Porto Rico, by custom and in accordance with 
school regulations, schools open at about half-past eight in the 
morning, and after a noon recess close at four or half-past four 
in the afternoon. While it is undoubtedly true that a school 
teacher, like any other employee of the government, may be 
required in an emergency to work overtime without extra 
compensation, nevertheless I am of the opinion that a per- 
manent service extending beyond the customary hours above 
named cannot lawfully be required of a school teacher. 
In other words, it would not be lawful, in my judgment, to re- 
quire a principal who performs his duty during the day hours 
also to take up permanent service in night schools without 
extra compensation. I find no law requiring a school teacher 
permanently to perform services gratuitously which are not 
within the ordinary school teacher's contract. It would doubt- 
less be a wise policy, if any other person could be found in the 
municipality in question, to install a separate teacher in the 
night school ; but inasmuch as the exigencies of the case require 
the appointment in the night school of a principal of a day 
school, I see no reason in law why additional compensation 
may not be paid to him. The language of the appropriation 
act, which provides that principals shall be paid " not more 
than $75.00 per month," was clearly intended to cover their 
services only during the customary school hours. This language 
will undoubtedly cover service on emergency work beyond 
those hours ; but it is clear that the act was not intended also 
to include permanent service at a night school. Jambs 8. 
Hahlan. 
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COMPLAINTS AGAINST PUBUC OFFICIALS^ JURISDICTION OF 
THE ATTORNEY-GENERAL. 

A school supervisor, who had inflicted corporal punishment upon a pupil 
in a school house, having been fined by a police judge for ** assaulting and 
abusing a child/' Held, that the proceeding, having been commenced 
without the knowledge or authority of the Attorney-General, was void 
from the beginning. 

A court has no jurisdiction to entertain a complaint against a public offi- 
cial for any act arising out of the performance of his official duties, ex- 
cept upon charges formulated by or upon the authority of the Attorney* 
General. 

Office of the Attoknet-Genkkal, 

January 21, 1902. 

Sib : In connection with the application of the Acting Com- 
missioner of Education for the pardon of William H. Arm- 
strong, a supervisor of schools, I have the honor to advise you 
that on the 4th of January, in the police court of the cathedral 
district of San Juan, the case against Mr. Armstrong came on 
for trial upon a complaint filed by Don Ramon Falcon, presi- 
dent of the school board of that municipal district. The charge 
was that the defendant had assaulted and maltreated a boy 
named Manuel Rola, a pupil in the McKinley School. 

From the sentence, which seems to state fairly the substance 
of the testimony adduced, and a copy of which I herewith en- 
close, it appears that the boy had previously been guilty of bad 
conduct in that school ; and my investigations show that he 
had made trouble in other schools, and was generally considered 
a refractory pupil. It appears also that on the occasion in 
question his conduct was such as to require discipline. With 
this end in view he was required by Mr. Armstrong, not to 
submit to any corporal punishment, which seems not to have 
been intended at all, but, in order that an example might be 
made of him, to stand upon a box in the school-room. He re- 
fused to take that position, and the supervisor by taking hold 
of him compelled him to obey. The boy stepped from the box 
and was again put back by the supervisor. Again he left his 
position and again he was put back by Mr. Armstrong. Finally 
the boy seized some iron drinking cups from nearby and threat- 
ened the supervisor with them. All the witnessea agree to 
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this, and the boy himself says that he took hold of the iron 
cups " in his own defense." As a reason for assuming this at- 
titude toward the school official he says that be knew the sup- 
ervisor had " ill-treated other children, and that he did not 
propose to have him ill-treat him." 

The result of this hostile attitude on the part of the boy was 
a scuffle, in which the cups were taken from him. The court 
says the supervisor shook him by the neck roughly ; that a 
wound on his upper lip was noted at the trial, together with 
some rents in his garments, which the police judge says were 
caused by the supervisor. 

There is no doubt, and all the witnesses so stated, that the 
boy at the time in question was not only disobedient, but in 
the open school-room addressed insulting words to the school 
official. 

Upon this evidence the police judge reached the opinion that 
the boy should be " severely rebuked." He refers to the boy 
in the sentence as a " child," although the record before me 
shows that he was sixteen years of age. He classifies the con- 
duct of the supervisor as " assaulting and abusing a child," 
and under paragraph 29 of General Orders 195 of 1899 fined 
him five dollars and costs, from which judgment, under the law, 
no appeal can be taken. 

That paragraph of the general order named is the law under 
which street brawlers are punished; and its application to the 
official acts of the supervisor on the occasion in question is, in my 
judgment, an ill-considered judicial conclusion. Moreover the 
announcement by the police judge in the sentence that a school 
official in the fulfilment of his duties may expel a child from 
school but may never inflict corporal punishment, has no author- 
ity in law. On the contrary, the Department of Education has 
taken the position that corporal punishment may be inflicted 
in a proper case. And in the absence of a law forbidding it the 
question is one to be determined by the superior authorities 
and not by a police judge. The observations of the police 
judge in relation to that question are therefore simply the sub- 
stitution of his judgment of propriety in such matters for the 
deliberate judgment of the Department of Education. 

There is however another and a still more serious objection 
to the action of the police court in this case. 
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In paragraph 14 of General Orders 98 of 1899 the Solicitor- 
General, then the head of the Department of Justice, and 
whose duties, under General Orders 102 of 1900, have devolved 
upon the Attorney-General, was required to prosecute in all 
ouses of official misconduct on the part, among others, of 
officers, secretaries, clerks, bailiffs and other employees '^ of the 
insular administrative departments." Since I assumed charge 
of this department no case against any person holding official 
position of the character above named has come on for trial 
without the intervention of the department. On the contrary, 
the activities of the department are frequently invoked in crim- 
inal proceedings against officials and employees in the several 
branches of government. 

The case in question is a marked example of the propriety of 
such a provision of law. The police judge differs in opinion 
from the Department of Education, and punishes an official in 
accordance with his opinion. If such judicial reviews of official 
acts are to take place without the cognizance of the chief law 
officer of the government, confusion and demoralization of the 
public service will necessarily follow. We shall have one police 
judge taking one ^aw\oi\^fficiat act* ami irigji|^ .tkktog'. an- 
other view. We may even expert' ^jfflckls Wtirig'' uad^r the 
direct orders of the government to be called to account in 
police courts, if such trials are to proceed without the inter- 
vention of that officer of government who is specially charged 
by law with the prosecution of delinquent officials. 

It will not be necessary to enlarge upon this view of the 
oase. It is sufficient to say that the proceeding against the 
supervisor had no authority in law and was void from the be- 
ginning, the court having no jurisdiction to entertain a de- 
nunciation against a public official for any act arising out of 
the performance of his official duties, except upon charges 
formulated by, or under the direction of, the Attorney-General. 

I recommend therefore that the police judge be instructed 
to return to the Acting Commissioner of Education the amount 
of the j&ne which, upon my suggestion, was paid over to him 
pending the consideration of this application for a pardon. 

Although it is not strictly within the terms of your reference 
to me of this matter, I nevertheless deem it my duty as an ad- 
ministrative officer to call your attention to a fact that has de- 
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veloped from ray investigations of the record of the case. It 
is apparent that the supervisor had no intention, in the first in- 
stance, of chastising the pupil, but that he was forced into the 
necessity of physical compulsion by the extraordinary conduct 
of the boy, who, in the scuffle, tore off the supervisor's collar 
and tie. But what has attracted my attention most seriously 
is the fact that when the boy made a threat of physical violence 
toward the supervisor, the latter official, in the presence of the 
school children took off his coat as if preparing for a fight, and 
as if willing to enter into such a spectacle in the school-room 
and before the school children. It may be that the supervisor 
will be able to give a satisfactory explanation of this act; it 
may be that no other step on his part would have been effective 
with this boy. The picture however of an official of mature 
years, who takes off his coat in the presence of school children 
and puts himself in the position of entering into a physical 
altercation in a school-room with a young boy, is not an agree- 
able one, and in my judgment requires an explanation. 
I have the honor, sir, to be your obedient servant, 

JLAMESj8..flARLAN. 

••Th^'3Gp\Bfciy(w: 
V ;: . • • • • t .: 



MINING RIGHTS— CONVEYANCES BY THE GOVERNOR. 

Under article 56 of the regulations of 1868 tlie Governor may issue titles to 
mining claims. Such deeds however should be executed in the name of 
The People of Porto Rico. 

Office of the Attorney-General, 

Janua/ry 21, 1902. 
Sir : On the 27th day of December last I had the honor to 
receive from you a communication enclosing two deeds to min- 
ing claims under the surface of private lands, forwarded to you 
by the Commissioner of the Interior for execution by you in 
your capacity as chief magistrate of the island, with the state- 
ment that you transmitted the documents to me in view of the 
fact that this department theretofore had suggested some doubt 
as to whether the Spanish law in relation to such transfers was 
still in force. 
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Under article 56 of the regulation of 1868 it is provided that : 
^'The title to mining claims . . , should be issued by the 
governor (of provinces) within the period of fifteen days after 
the period of thirty days has expired without an appeal, to 
which paragraph 1 of article 37 of the law of mines refers, and 
that the title itself shall always be accompanied by one of the 
maps, which, for this purpose, shall be separated from the ex- 
pediente and sealed with the seal of the government of the prov- 
ince." 

Before the creation of this government and since its estab- 
lishment it seems that the Governor of Porto Rico has been is- 
suing deeds under the authority of the above-mentioned article. 
My attention however was attracted to the question by the 
language of section 13 of the organic act, which provides as 
follows : '^ . . . Minerals under the surface of private lands 
are hereby placed under the control of the government estab- 
lished by this act, to be administered for the benefit of The Peo- 
ple of Porto Rico ; and the legislative assembly hereby created 
shall have authority, subject to the limitations impo^ upon 
all its acts, to legislate with respect to all such matters as it 
may deem advisable." 

My first thought was that there was some indication in this 
language of the necessity of new legislation ; but I now enter- 
tain a different view, and until new legislation is had I am of 
the opinion that the Governor may continue to convey these 
rights under the old law. As the former government however 
has now been succeeded by The People of Porto Rico, it seems 
to be more consistent to have The People of Porto Rico appear 
as the grantor in the deeds, by William H. Hunt, Governor. 
That form perhaps will also be more agreeable to you, and is 
consistent with other rulings of this department made in con- 
nection with transactions of a similar nature by the Commis- 
sioner of Education. 

I have the honor, sir, to be your obedient servant, 

JAMES S. HARLAN. 

The Governor. 
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MILITARY RESERVATIONS BEYOND THE JURISDICTION OP 
LOCAL OFFICIALS. 

The purpose of General Orders 101, series of 1890, was to protect the pub- 
lic health from dangers arising from the consumption of unwholesome 
meat, and does not authorize an alcalde to prevent the passage through 
the city to a military reservation of meat which in his judgment is in an 
unwholesome condition. The military authorities alone are competent 
to decide whether meat is in proper condition for consumption by troops 
stationed on military reservations. 

Military reservations in Porto Rico are not within the municipal limits or 
jurisdiction. 

Office of the Attorney-Genebal, 

February 11, 1902. 

Sir: To your communication of the 4th, asking whether the 
alcalde of San Juan has authority, as claimed by him, to con- 
trol and regulate the delivery of meat slaughtered and intended 
solely for the use of United States troops stationed on the 
military reservation of the United States adjoining the city of 
San Juan, I have the honor to reply as follows : 

The obvious purpose of General Orders 101, series of 1899, 
upon the provisions of which the alcalde seems to predicate his 
right to intervene in the premises, was not to protect the pub- 
lic health against the passage of meat through the streets in 
such an unwholesome condition as to amount to a public nui- 
sance, but to protect the public health from the dangers aris- 
ing from the consumption of unwholesome meat. The use of 
the streets for the transportation of meat in such a state as to 
amount to a nuisance is, like other unwholesome matters, con- 
trolled only by the general law relating to nuisances. And 
that law has no application to this question. 

The real question is whether the alcalde of San Juan, under 
the authority of the general order mentioned, may control or 
prohibit the delivery of meat for consumption by troops of the 
United States when, in his judgment, it is unwholesome and 
may impair their health. It is very manifest that this is a mat- 
ter beyond the jurisdiction of the alcalde and with which the 
military authorities only are competent to deal. The alcalde 
has no authority on that ground to prohibit or interfere with 
the passage through the streets to the military reservations of 
the United States of meat slaughtered and intended solely for 
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the use of the troops of the United States. He doabtless has 
the right, in the exercise of vigilance, to see that no meat in- 
trodnced into the city upon the pretense of being intended for 
the United States troops, is stopped in the city and disposed of 
there for consumption by city residents, unless it has been 
slaughtered and handled in the manner provided by law. But 
this is another question, and I merely suggest it in passing. 
The whole matter will become entirely clear to the alcalde by 
bearing in mind that the United States military reservation is 
not to be considered as within the municipal limits or jurisdic- 
tion. What goes on in the reservation or what is there done 
is not subject to review or control even by the insular govern- 
ment. Much less is it subject to review or control by the mu- 
nicipality. 

I have the honor, sir, to be your obedient servant, 

JAMES S. HARLAN. 
The GovBBNOR. 



ANNULMENT OP CENSOS BY MUNICIPALITIES. 

The contention of a registrar of property that a censo may not be annuHed 
by a municipality except upon the authority of the Governor, has no 
foundation in law. The authority of the ^^Diputacion Provincial " over 
municipal acts was plenary, and its powers have been distributed be- 
tween the Secretary and the Treasurer. 

Where the amount i*equired to redeem a censo is fixed, jurisdiction rests 
with the Secretary; and where the annuity is of such character that the 
amount to be paid for its redemption is not adjusted by law, but must 
be ascertained, the annulment would seem to come within the jurisdic- 
tion of the Treasurer. 

Office of the Attorney-General, 

March 8, 1902, 
Sir : I have the honor now to acknowledge the receipt of 
yoar communication of February 12 requesting an opinion as 
to the authority of your office to approve an annulment of a 
<censo in favor of the municipality of San Juan, the registrar 
of property, to whom the proper document was presented for 
registration, having refused to accept your authority on the 
ground that it is not sufficient. I regret that my duties in the 
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legislatare have made it impossible to give this matter a more 
prompt consideration. 

In a case of this same general nature I had occasion recently 
to yield to the request of a registrar for an authorization by 
the Governor upon a release of a mortgage in favor of the in- 
sular government. I took that course, when the point was 
made, because the matter was of some urgency and I did not 
wish to delay its consummation until I might have time to ex- 
amine the question. Since the receipt of your communication, 
however, I have examined the matter, and I find no warrant 
in law for the suggestion by the registrar that the authority of 
the Governor is necessary. On the contrary, as is well under- 
stood, the authority of the Diputacion Provincial over municipal 
acts was plenary, and this authority has been delegated by law 
partly to the Secretary and partly to the Treasurer, in language 
so clear as to admit of no dispute as to the completeness of their 
functions, within their respective jurisdictions, to finally approve 
or disapprove municipal acts. 

Although not within the terms of your reference, I venture 
to call your attention to the fact that this case, in my judgment, 
presents a very close question of jurisdiction between the Secre- 
tary and the Treasurer. In the distribution of functions for- 
merly enjoyed by the Diputacion Provincial, " financial matters " 
are excepted in one article from the duties transferred to the 
Secretary, and in the other " financial affairs " are assigned to 
the Treasurer. Under article 1608 of the civil code annuities, 
generally speaking, may be redeemed at will, even though the 
contrary has been stipulated. But unless the annuity is of such 
character that the amount to be paid to the municipality is ad- 
justed by law, then its adjustment would seem to be a " financial 
matter " or *' affair " that is within the jurisdiction of the Treas- 
urer. If the amount to be paid for redemption is adjusted by 
law and does not involve the exercise of any discretion, then 
the jurisdiction of the Treasurer would seem to attach only 
after the payment had been made, and the Secretary would 
seem to be the competent authority to direct the annulment. 
I have not before me however sufficient dati to enable me to 
reach any conclusion with respect to the particular censo. I 
have therefore limited myself to the suj2:gestion of a distinction 
which, in my judgment, should be followed in such cases. If 
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the censOy within the distinction here suggested, falls within 
youp jurisdiction, I will, upon return of the papers, give proper 
instructions to the registrar, as suggested by your law clerk ; 
if not, perhaps it would be well for you to consult the Treasurer 
before taking further steps. In any event, 1 ara of the opinion 
that the right is lodged in the Secretary or the Treasurer to as- 
certain whether the proper amount has been paid to the mu- 
nicipalit3^ 

Very respectfully, 

JAMES S. HARLAN. 
The Secbetary. 



TAXATION OP FOREIGN CORPORATIONS *• DOING BUSINESS 
WITHIN THIS ISLAND." 

The real or peraonal property of a foreign corporation situated in the 
island is subject to taxation in the same manner as similar property of 
citizens and residents is taxed. 

But a foreign corporation operating an electric cable, one end of which 
rests upon the soil of Porto Rico and the other upon the shores of 
Jamaica, is not doing business within this island within the meaning of 
an act of the legislative assembly of Poito Rico, entitled ^* An act re- 
garding foreign corporations,^^ approved January 31, 1001. No u6e of 
the cable by the company that does not begin and end in the island can 
be said to constitute doing business ** within *^ it. 

Therpfore held, That the West India A Panama Telegraph Company, 
Limited, cannot be required to file a copy of its charter with the Secre- 
tary or to pay the fee required by the act in question for such filing. 

Office of the Attoenet-General, 

March 17, 1902. 

Sir: Accompanying your communication of January 28 was 
the affidavit of Mr. William Stratford Andrews, chairman of 
the West India & Panama Telegraph Company, Limited, to 
which are attached documents purporting to be as follows : 

(a) Certificate dated April 30, 1901, by the registrar of joint 
stock companies, of the incorporation in England, under the 
companies act of 1862, of the West India & Panama Telegraph 
Company, Limited. 

(6) Printed copy of a Spanish royal decree and schedule of 
conditions, dated May 18, 1868, for the laying of a cable be- 
tween Cuba and Porto Kico and between other points. 
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{c) Translation of Spanish order dated April 12, 1874, re- 
citing that the company above named has entered upon the 
fall enjoyment of its concession. 

(rf) Translation of a royal order dated at Madrid on Octo- 
ber 16, 1882, authorizing the return to the company of certain 
caution money. 

There are also duplicates of documents {c) and (^), and two 
copies of what purports to be a translation of an order dated 
July 8, 1874, accepting the release by the said company of 
certain rights in respect to laying a cable between Cuba and 
Mexico. 

By the terms of your letter I am advised that the West 
India & Panama Telegraph Company, Limited, has presented 
the above-named documents to you for filing, on the theory 
that it was required to do so by an act of the legislative as- 
sembly, entitled " An act regarding foreign corporations," ap- 
proved January 31, 1901. But you say that it '' declines to 
pay to the Secretary the fees required by that act * for the 
filing thereof, and which in this case would amount to the sum 
of $1,000," upon the ground, as it asserts, that under the terms 
of the royal decree of May 18, 1868, above mentioned, the 
said company was granted a franchise for doing business in 
this island in terms which exempt it from taxation. 

Upon these facts and upon these papers you ask for an opin- 
ion respecting the status of the company and its relations to the 
insular government. 

From a careful literal examination of the royal decree and 
the accompanying papers, under which the compan}^ in ques- 
tion now claims to be in the enjoyment of a concession to estab- 
lish and operate a submarine telegraph cable between the islands 
of Cuba and Porto Rico, I have been unable to find any lan- 
guage which, directly or indirectly, expressly or by implication, 
may be said to exempt the company from taxation in any form 
in which taxes may lawfully be levied against it or upon its 

^ The referoDce to the act regarding foreign corporations as the act in 
which fees are provided for filing ceilificates of incorporation seems to be 
erroneous. That act contains no schedule of fees. It is presumed that 
the Secretary had in mind an act in relation to the duties of the Secretary, 
approved January 19, 1901, where, in paragraph three of section nine, pro- 
vision is made for such fees. 
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property. But whatever may be the terms of any written con- 
cession to the company, and whatever, in the time of Spain, 
may have been the practice of the existing government with ref- 
erence to the taxation of the company, with the change of sov- 
ereignty another principle of law intervened, which will not 
escape your attention, and which would seem not only to exempt 
the company from taxation, except upon its personal property 
and real estate in the island, but also to relieve it from the ne- 
cessity of presenting its papers for filing in your office, and you 
from the necessity of receiving them for that purpose, whether 
accompanied by a tender of the fees required by law or not. 

The third paragraph of section eight of article one of the Con- 
stitution of the United States, in which power is delegated to 
the Congress to regulate commerce with foreign nations and 
among the several states and with the Indian tribes, has been 
the subject of examination and construction by the Supreme 
Court of the United States more frequently perhaps than any 
other one clause in that instrument. And as now interpreted 
and enforced, the power thus lodged in the national government 
is practically exclusive in character, and extends not only to 
the subject matter of interstate and foreign commerce, but to 
all the instruments engaged in carrying it on. Neither the 
commerce itself nor the instruments by which it is carried on 
may be vexed either by state taxation or by state regulation, 
except under the police power. 

This general question is discussed in Gloucester Ferry Comr 
fomy V. Pennsylvania^ 114 U. S. 196, in which it is said by 
Mr. Justice Field, in reference to steamship companies sailing 
between the United States and foreign lands, that — 

If by reason of landing or receiving passengers and freiglit at wharves 
and other places in a state, they can be taxed by the state on their capital 
stock, on the ground that they are thereby doing business within her limits, 
the tax which may be imposed may embarrass, impede and even destroy 
snch commerce. ... If such a tax can be levied at all, its amount will 
rest in the discretion of the state. It is idle to say that the interests of the 
state would pravent oppressive taxation. Those engaged in foreign and 
interstate commerce are not bound to trust to its moderation in that respect. 
They require security. And they may rely on the power of Congress to 
prevent any interferance by the state until the act of commerce — the trans- 
portation of passengers and freight — is completed. 

The same question is considered, but more specifically in refer- 
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ence to license taxes, in the ease of Crutclier v. Kentucky y 141 
U. S. 47. In that case the law of Kentucky required the agent 
of a foreign express company to take out a license in that state 
before doing business there. Mr. Justice Bradley, speaking for 
the court, in his opinion, says (p. 57) : 

It is clear, however, that it (the license) would be a regulation of inter- 
state commerce in its application to corporations or associations engaged 
in that business; and that is a subject which belongs to the jurisdiction 
of the national and not the state legislature. ... To carry on inter- 
state commerce is not a franchise or a privilege granted by the state; it is a 
right which every citizen of the United States is entitled to exercise under 
the constitution and laws of the United States; and the accession of mere 
corporate facilities as a matter of convenience in carrying on their business 
cannot have the effect of depriving them of such right unless Congress 
should see fit to interpose some contrary regulation on the subject. 

It has frequently been laid down by this court that the power of Congress 
over interstate commerce is as absolute as it is over foreign commerca 
Would any one pretend to say that a state legislature could prohibit a for- 
eign corporation — an English or a French transportation company, for ex- 
ample — from coming into its borders and landing goods and passengers at 
its wharves and soliciting goods and passengers for return voyage without 
first obtaining a license from some state officer and filing a sworn state- 
ment as to the amount of its capital stock paid iu ? And why not ? Evi- 
dently because the matter is not within the province of state legislation, 
but within that of national legislation. . . . We have repeatedly de- 
cided that a state law is unconstitutional and void which requires a party 
to take out a license for carrying on interstate commerce, no matter how 
specious the pretext may be for imposing it. 

The Chief Justice, in Lyng v. Michigan^ 135 U. S. 161, states 
the doctrine in this wise : 

We have repeatedly held that no state has the right to lay a tax on inter- 
state commerce in any form, whether by way of duties laid on the trans- 
portation of the subjects of that commerce, or on the receipts derived from 
that transportation, or on the occupation or business of carrying it on^ for 
the reason that taxation is a burden on that commerce and amounts to a 
regulation of it which belongs solely to Congress. 

In Norfolk cfe Western R. E, Co. v. Pennsylvaniaj 136 U. S. 
114, Mr. Justice Lamar, speaking for the court, says: 

It is well settled by numerous decisions of this court that a state cannot, 
under guise of a license tax, exclude from its jurisdiction a foreign corpoi*a- 
tion engaged in interstate commerce, or impose any burdens upon such com- 
merce within its limits. 

The analogy between a telegraphic message over a cable one 
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end of which rests upon foreign shores, and the landing of car- 
goes and passengers at our wharves by a steamship from foreign 
ports, would seem to be complete. In other words, a telegraph 
cable between the United States and a foreign country is also 
an instrument of commerce, and telegraphic communication 
over it is just as much within the exclusive control of the Con- 
gress as are steamship companies engaged wholly in foreign 
trade, or the cargoes which they carry. If therefore the island 
of Porto Kico had been admitted into the union as a state, there 
could be no doubt that the attempt by the insular government 
to impose any tax upon this company, whether in the form of 
a license fee or otherwise, as a condition of its right to carry on 
telegraphic communication between Porto Rico and foreign 
countries, would be unconstitutional and void. 

Although Porto Rico is not a state or an organized territory, 
nevertheless if you should attempt in the courts to enforce the 
collection of a license fee from this company it would be strongly 
contended, and, I doubt not, successfully, that the clause of the 
Constitution of the United States relating to interstate and for- 
eign commerce is in force here. 

It is not necessary for me however to venture any opinion on 
that question. In fact, in view of its peculiar conditions, the en- 
forcement in this island of all the provisions of the constitution 
might prove to be so embarrassing to the present prosperity of 
its people that I am content whenever it is possible to leave the 
discussion of questions of such gravity to that high tribunal by 
whose judgments only can such questions be finally settled. 
But the act was passed by the legislative branch of a new govern- 
ment essentially American in form and in the principles that 
underlie it. Following a public policy well established in the sev- 
eral states of the United States, it provides that foreign corpora- 
tions " hefore doing huaineaa within this ialaiid " shall file a copy 
of their charter with the Secretary. On its face the act shows 
that it was taken in substance from the statute book of some state. 
Its principle is established in the American system, and the 
phrase quoted conforms to a requirement rendered necessary in 
a state by the commerce clause of the constitution. For these 
reasons it seems to me that it must be interpreted here as it 
would have to be interpreted if the question arose in a court of 
a state. And therefore the decisions of the Supreme Court of 
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the United States in relation to similar acts seem to afford a. 
proper basis for the interpretation and construction of this act. 

While it may occasion some surprise to a Porto Rican lawyer 
who has had no occasion to examine such questions, to learn 
that a foreign steamship company receiving and discharging 
cargoes in the harbors of this island, and a cable company re- 
ceiving and delivering messages, are not doing business within 
the island, within the meaning of the act in question, neverthe- 
less the principle of interpretation here suggested requires me 
to hold that the West India & Panama Telegraph Company, 
Limited, is not doing business within the island of Porto Rico. 
Moreover from a practical standpoint and, without regard to the 
American decisions, I do not see how it logically may be said 
that it is doing business within the island. It has no telegraph 
lines except a submarine cable. It is true that one end of the 
cable rests upon the soil of this island and that messages are here 
taken and received. But the other end rests upon the shores of 
Jamaica, and no single act of business can be transacted over 
that cable '^ within this island." No operation of the company 
that does not begin and end in the island can be said to have 
been done within it. 

The company has voluntarily presented papers for filing in 
your office, but objects to the payment of the fees that you have 
demanded. In my judgment and for the reasons here stated, 
the papers need not be received for that purpose. And I am of 
the opinion that you are not authorized by law to demand a fee 
for the filing of them when presented. 
Very respectfully, 

JAMES S. HARLAN. 

The Secbetart. 

In connection with the foregoing opinion the following memo- 
randum of cases having relation to the suggestion that the cable 
company had an office in the island and was soliciting business 
there, was subsequently prepared and forwarded to the Gov- 
ernor. 

In Ldoup V. Mobile, 127 U. S. 640, the Western Union Tele- 
graph Company, upon establishing an office in the city of Mo- 
bile, was required to pay a license tax under a city ordinance 
which imposed an annual license tax on all telegraph companies.. 
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The agent of the eompatiy was fined for the non-payment of 
this tax. In an action to recover the fine he pleaded the na- 
ture of the occupation of the company and the fact that its 
business consisted in transmitting messages to all parts of the 
United States. It was held that this was a good plea. 

The point to be observed is that the company had opened a 
regular office in Mobile and was soliciting business. On its 
poles, wires, fixtures and other property in the state it was 
required to paj'' taxes at the same rate at which owners of 
other property so situated were required to pay. The cable 
compan}' at San Juan is paying taxes on its tiingible property, 
but in addition a license tax was demanded. 

Mr. Justice Bradley says, in the course of his opinion (p. 646) : 

In the present case it is true the tax is not laid upon iDdividual messages, 
but it is laid on the occupation or the business of sending such messages. 
It comes plainly within the principle of decisions lately made by this 
court, (citing cases). . . . But it is urged that a portion of the com- 
pany's telegraph business is internal to the state of Alabama, and there- 
fore taxable by the state; but that fact does not remove the difficulty. 
The tax affects the \DhoXe business without discrimination. ... Id our 
opinion ... no state has a right to lay a tax on interstate commerce 
in any form, whether by way of duties laid on the transportation of the 
subjects of that commerce, or on the receipts derived from that ti-anspor- 
tation, or on the occupation or business of carrying it on. And the reason 
is that such taxation is a burden on that commerce and amounts to a regu- 
lation of it which belongs solely to Congress. This is the result of so many 
recent cases that citation is hardly necessary. As a matter of convenient 
reference we give the following list (citing many cases). 

Norfolk (6 Western Railroad Co. v. PeyinsyVvanm^ 136 U. S. 
114, is of special interest in relation to the question whether the 
having an office in a state is a point of distinction. In this case 
the railroad company was a Virginia corporation. It had an 
office in Philadelphia for the use of its officers, stockholders, 
agents and employees. It was sued for the non-payment of a 
license tax and judgment for *7,500 was rendered against it. 
It was held that the tax for occupying an office in Philadelphia 
was a tax upon interstate commerce and in violation of the com- 
merce clause of the constitution. 

The essence of this case was quoted in my letter to the Sec- 
retary ; but I have stated the facts so that the citation will be 
more clear. It is further said by Justice Lamar, in the course 
of his opinion : 
8 
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What was the purpose of the company in establishing an office in the city 
of Philadelphia ? Manifestly for the furtherance of its business interests 
in the matter of its commercial relations. 

Further on it is said that the office was maintained because 
of the interests of the interstate business of the company and 
for no other purpose ; and a tax upon it was therefore a tax 
upon an instrument of interstate commerce, and as such was in 
violation of the constitution. 

Poraeroy, in his work on Constitutional Law, section 278, 
referring to the word " commerce," says : 

It includes the fact of intercourse and of traffic and the subject matter 
of intercourse and traffic. The fact of intercourse and traffic again em- 
braces all the means, instruments and places by and in lohich intercourse 
and traffic are carried on, and further still comprehends the act of caiTying 
them on at these places, and by and with these means. 

There are many cases in the Supreme Court of the United 
States where agents of railroad companies have been fined 
under state laws or municipal ordinances for the failure to 
pay some city or state tax. Invariably in all these cases judg- 
ments have been reversed on appeal. McCaJl v. California^ 
136 U. S. 104, is such a case. Of course, the soliciting of busi- 
ness for a railroad company usually, and possibly invariably, 
signifies the possession of an office where tickets are sold and 
other transactions for the particular railroad are carried on. 
Under the definition last stated these places and the business 
carried on in them are all a part of interstate commerce and 
are protected against state regulation or tax by the commerce 
clause of the constitution. The test, as stated in the latter 
case by Mr. Justice Lamar, having reference to the soliciting 
of business by an agent, is '^ Was this business a part of the 
commerce of the road ? Did it consist or was it carried on 
with the purpose of assisting in increasing the passenger trafiic 
on the road ? " 

Postal TdegrapK Company v. Charleston^ 153 U. S. 692, 
brings out the distinction very clearly between local taxation 
that is constitutional and that which is unconstitutional, and 
seems to throw much light on the question of demanding a 
license tax from the West India & Panama Telegraph Com- 
pany. There the telegraph company had offices at Charles- 
ton, at which it received business for other states and also for 
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the state of South Carolina. The city, by ordinance, imposed 
a license fee, but limited it to business done by the company 
exclusively within the state. This ordinance was upheld. 
There are also other cases in which the state laws were ad- 
justed so as to be a burden only upon telegraph business done 
within the state. These statutes have been upheld. They 
bring out in clear relief the distinction between such business 
and the business of a cable company, which is altogether incap- 
able of doing business " within a state." 



INDEPENDENCE OF THE JUDICIARY— FUNCTIONS OF THE 
ATTORNEY-GENERAL. 

The Attorney-General will not intervene in matters pending before tbe 
courts, whether civil or criminal, except when charged by law with the 
duty of doing so. 

Office of the Attorney-General, 

March 19, 1902. 

Sir : In your communication of yesterday you say that the 
District Court of Ponce has pronounced an unjust judgment in 
a declaratory action, in which your clients were defendants and 
Mr. Fransisco Almodovar was the plaintiff. After stating the 
facts upon which you base your opinion that the judgment of 
the court results in an injustice, you ask me to order a revision 
by the court of the conclusions reached, and that in the mean- 
time the execution of its judgment may be suspended. 

You refer to yourself as an attorney in active practice before 
the courts of this island. For that reason I am sure that upon 
reflection you will see how far your request mistakes the func- 
tions that lawfully pertain to this department. 1 should not 
indeed be able to respect my office or continue to perform my 
duties if I permitted myself, or were permitted by law, to inter- 
vene in the manner in which you suggest. This government 
cannot long maintain the constitutional guaranties unless the 
independence of the judiciary is protected, particularly by those 
who are specially charged with the performance of duties in 
connection with the judicial system. And this department has 
not, since I assumed charge of it, or before, so far as I am ad- 
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vised, ever directly or indirectly intervened in the administra- 
tion of civil justice by the courts of the island, or in the exe- 
cution of the criminal laws, except when charged by law with 
such jurisdiction. And so long as I have the honor to remain 
in this office no such request as you make shall have consider- 
ation. I may add that I hope and have every reason to be- 
lieve that my successors will take the same view of their da- 
ties. 

Very respectfully, 

JAMES S. HARLAN. 
J. R. BuTEBBAUGH, Esquire. 



FINES BY COURTS— PARDONING POWER OF THE GOVERNOR. 

A fine by a district court for the failure to obey a summons, when paid 
into the insular treasury may not be returned by the Treasurer even upon 
the order of the court. Such a fine is penal in character, and can only 
be returned upon the order of the Governor under the pardoning power. 

Arecibo, March 10, 1902. Felipe Cuchi, presiding judge of 
the district court, requests that fine imposed on Manuel Rivera y 
Rivera be returned to him. 

[1st endorsement : ] Office of the Treasurer of Porto Rico, 
March 15, 1902. Respectfully referred to the Attorney-General 
of Porto Rico, requesting information on the matter herein 
contained, in order to ascertain whether this office may return 
the fine imposed on Manuel Rivera. Wm. F. Willouohby. 

[2d endorsement : ] Office of the Attorney-General, March 21, 
1902, Respectfully returned to the Treasurer of Porto Rico. 
I am of the opinion that the Treasurer has no power to comply 
with this request. I am also of the opinion that the court has 
no power over a fine which has been paid into the treasury. 
These tines \vere imposed upon the defendant Manuel Rivera 
and some witnesses for their failure to appear when properly 
summoned. The power of the court to punish for such failure 
is, in its general nature, to be classified as a penal power. And 
while I have no doubt that the court for good cause shown may 
before payment revise its judgment and annul a fine levied for 
the failure to obey process, nevertheless after it has been paid 
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and has reached the hands of the Treasurer, it has passed be- 
yond the power of the court, and may be reached, if at all, only 
under the pardoning power of the Governor. The fact that 
Mr. Bivera was subsequently acquitted of the charge against 
him seems to have no just bearing upon his failure to obey the 
summons of the court. James S. Hablan. 



SCHOOL TAX— TAX FOR BONDED INDEBTEDNESS. 

The act aathorizing and regulatiDg the issuing of bonds by municipalities, 
approved January 31, 1001, contemplatee a special tax to be raised under 
a special municipal ordinance for the purpose of paying tlie interest on the 
bonds, and of creating a sinking fund- for their redemption. Tlie moneys 
thus collected are strictly trust funds and may not be diverted to other 
municipal purposes. Such taxes therefore ai-e not subject, under the 
school laws, to a fifteen per cent deduction on behalf of schools. 

March 14, 1902. Alcalde of Humacao thinks that he has 
found a defect in the municipal biws. 

[1st endorsement : ] Office of the Treasurer of Porto Eico, 
March 15, 1902. Respectfully referred to the Attorney-General 
of Porto Rico, requesting information on the matter herein con- 
tained. Wm. F. Willouohby, Treasurer. 

[2d endorsement : ] Office of the Attorney-General, March 21^ 
1902. Respectfully returned to the Treasurer of Porto Rico. 
I see no inconsistency in the laws referred to by the alcalde. 
Section 5 of the act to establish a system of public schools in 
Porto Rico, approved January 31, 1901^ as amended by a re- 
cent enactment of the legislative assembly, provides, that not 
less than fifteen nor more than twenty-five per cent of all taxes 
collected and funds received from the insular treasury shall be 
set aside by each municipality and kept as a separate fund un- 
der the name of school funds. On the other hand, the act to 
authorize and regulate the issuing of bonds in the cities of Porto 
Rico, approved January 31, 1901, contemplates a special tax to 
be raised by a special municipal ordinance for the special pur- 
pose of paying the interest on bonds issued by a municipality 
and of creating a sinking fund for the redemption of such bonds. 
The moneys thus collected for interest and sinking fund may 
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not be disposed of by municipal ordinance for other purposes. 
Neither the municipal council nor the Executive Council can 
control its disposition. They are strictly trust funds, not sub- 
ject to diversion from the purposes specified in the law. In my 
judgment taxes collected under this special act for this special 
purpose cannot be subjected to a fifteen per cent deduction on 
behalf of schools ; nor does section 5 of the act above referred 
to require the setting aside for school purposes of an additional 
fifteen per cent of the amount collected to pay the interest and 
sinking fund on a municipal indebtedness. I express these views 
subject to revision in case the same point shall arise in a more 
formal manner. James S. Haklan. 



NOTARY FEES— APPEAL TO ATTORNEY-GENERAL. 

Without deciding whether tlie schedule of fees that may lawfully be charged 
by notaries is applicable also to lawyers when acting as notaries, the at- 
torney-general, in the absence of expert testimony of the value of the 
notarial services rendered by a lawyer, will accept the schedule as a 
guide in reaching conclusions on an appeal to him of a matter wherein 
the amount of the fees charged is in controversy. 

When a notarial deed does not specify the price or consideration for the 
subject matter of the contract and contains no terms from which the 
value involved may be ascertained with reasonable certainty, it falls un- 
der article 1 of the schedule of fees, and the charge of the notary for 
drawing it must be fixed at the rate of one dollar for each folio. 

For drawing a notarial deed under which one estate is granted an easement 
of way through another, it is not competent for the notary to charge one 
half of one per cent of the aggregate value of the dominant and servient 
estates, but the charge must be computed with reference to the value of 
the easement. And in the absence of any other suggestion, the attorney- 
general will fix the value at five per cent of the value of the dominant 
estate in accordance with the precepts of the laws of mortgages. 

Upon the findings of fact and conclusions of law stated in the opinion the 
charges of the notary are reduced from 11,881.06 to 1105.05. 

Office of the Attorney-General, 

March 2i, 190S. 

FILIPE CASELDUC GOICHECA, a NOTARY, t«. MESSRS. DEFORI> 
& COMPANY, BANKERS. 

Appeal to the Attorney-General under the provisions of an 
order issaed by the Secretary of Justice on January 31, 1899. 
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STATEMENT. 

Mr. Filipe Caselduc Goicheca, a lawyer of Ponce, who has 
qualified also as a notary under the provisions of an act of the 
Legislative Assembly of Porto Kico entitled " An Act relating 
to notarial practice in Porto Rico," approved January 31, 1901, 
has rendered to Messrs. DeFord & Company, bankers, an ac- 
count, consisting of fifteen items and amounting to $1,881.05, 
for notarial fees and charges claimed by him to be due for his 
services in drawing three notarial documents herein and in 
the papers accompanying the appeal referred to as numbers 59, 
60 and 61. The account was not satisfactory to Messrs. DeFord 
& Company, and in a friendly conference an effort was made 
on both sides to reach an adjustment of the matter. But the 
parties having failed to come to an agreement, Mr. Francisco 
Parra Cap6, also a lawyer of Ponce, on behalf of DeFord & 
Company, presented to the District Court of Ponce formal ob- 
jections to the charges thus made by Mr. Caselduc. That hon- 
orable court, by an order entered on November 26, 1901, has 
now referred the account and the objections to me in accord- 
ance with the requirements of the order of the Secretary of 
Justice above mentioned. And following the provisions of that 
law, I have referred the papers to the College of Notaries for 
an examination and an expression of opinion as to the merits of 
the controversy. 

There are now before me copies of the three notarial docu- 
ments mentioned, an itemized statement of the account of 
Mr. Caselduc, together with his written comments in support 
thereof, the objections by Mr. Francisco Parra Cap6 and the 
written opinion of the College of Notaries. 

Having carefully examined each of these papers, as well as 
the reformed notarial schedule of fees and charges, I now de- 
clare the following : 

FINDINGS. 

1. It appears that the said Filipe Caselduc Ooicheca is not 
enrolled, under the original act of 1 874, as a duly qualified 
notary with his own archives ; but that he is exercising notarial 
functions in virtue of the permissive act of January 31, 1901, 
above mentioned. There is no express provision in the latter 
enactment relating to the compensation to be paid for nota- 
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rial services rendered by lawyers who have qualified as no- 
taries. But without entering into any discussion of the ques- 
tion that has been suggested on the papers before me, as to 
whether lawyers acting as notaries are bound by the schedule 
of fees to which the regular notaries are required to conform, 
it will be sufficient to say that, in my judgment, that schedule, 
in the absence of any expert testimony or statements as to the 
value of the services rendered to the respondents, must be ac- 
cepted as a guide in reaching a conclusion on this appeal and 
must be adopted as the measure of the value of the services 
performed by the claimant. 

2. Items 2, 3, 4, 5, 6, 8, 9, 10, 12, 13, 14, 15 of the account 
rendered are for revenue stamps, copying charges, etc., and the 
minutes of the issue of copies in connection with the execution 
of the three documents above mentioned. In my judgment, 
and in this the College of Notaries concurs, these items, amount- 
ing to $55.05, are not only reasonable, but must be allowed as 
the result of the application to this matter of the notarial 
schedule. 

3. Notarial deed number 59 is based on the fact that Messrs. 
DeFord & Company own a central at which cane is ground, 
and the Distino Company owns a plantation nearby upon which 
cane is grown. It is an ordinary contract for the grinding of 
cane. It provides that the product of from 350 to 1,000 cuerdas 
of the plantation mentioned shall be ground at the DeFord mill, 
and that as compensation for this service the mill shall retain 
seven-sixteenths of the sugar. There are other clauses in the 
document whereby the respondents undertake to build a rail- 
road track for the transportation of the cane and in case of fire 
on the plantation to render assistance. The deed specifies 
neither price nor pecuniary consideration for the performance 
of its obligations by DeFord & Company. There is no provi- 
sion in the document from which the value of any object ex- 
pressed therein may be ascertained with certainty. It does 
not therefore fall within article 2 of the reform^ schedule. 
The claimant, to supply this want of definiteness in the con- 
tract, takes the common average yield of cane and the average 
yield of sugar from cane when ground, and by such reasoning 
has arrived at an estimate of the value involved in this deed. 
It is obvious however that this is not a proper test. The cane 
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may be destroyed by fire before it reaches maturity or the crop 
may entirely or partially fail. Moreover, the option of plant- 
ing a minimum of 350 and a maximum of 1,000 cuerdas is ex- 
pressly reserved. The covenant therefore is not based on a 
thing the value of which may be estimated. It only states the 
basis upon which the respondent shall be compensated. 

In my judgment, this deed must be considered simply as a 
contract for work of the character specified in article 1 of the 
schedule qf notarial fees; and although it may seem to some 
extent inadequate, nevertheless, under the schedule, the charge 
for drawing it must be fixed at the rate of one dollar for each 
folio. I am therefore of the opinion that the claimant's item 
number 1, must be rejected and the sum of $15.00 substituted. 

4. Notarial deed, number 60, is a covenant whereby the re- 
spondents, DeFord & Company, as owners of a central, agree 
to explore the Distino estate for ^vater, and in case none is 
found, to install at their own expense a pump with a capacity of 
2,500 gallons a minute in order to furnish water for the proper 
irrigation of those lands. In this deed it is further provided 
that DeFord & Company will advance to the Distino Company 
the sum of $20,000 for the purpose of making improvements 
upon its plantation. 

That portion of this document relating to the finding of water 
and, in case of failure, to the erection of a pump, cannot be said 
to involve an object of value, for water may be found and the 
cost of erection of a pump may thus be avoided. Nor is that 
portion of the contract susceptible of appraisement. The 
amount of money to be advanced is, however, specified, and 
this deed may therefore be said to be controlled by article 2 of 
the schedule, under which a fee at the rate of one half of one 
per cent on the $20,000, amounting to $100 would be proper. 
In this conclusion the College of Notaries also concurs. 

Item 6 of the account rendered, being a charge of $150, 
should therefore be rejected and an item of $100 substituted. 

5. Notarial deed, number 61, creates an easement of way in 
favor of DeFord & Company for the railroad above referred 
to over the plantation of the Distino Company. The easement 
is not defined by metes and bounds, but is a general right of 
way for the laying out of which any part of the servient estate 
may be selected by the respondents, the route being left to the 



122 Notut^ Fees — Appeal to Attorney-General. 

option of the owners of the DeFord mill. The deed also pro- 
vides that branch roads may be built when found necessary for 
transporting cane from the plantation to the mill. 

The claimant has made up a charge of $1,352 for drawing 
this instrument, and explains the item by stating that the two 
estates mentioned in the deed are valued in the aggregate at 
at $270,400. His charge is one half of one per cent of this 
amount. He supports this item under article 2 of the sched> 
ule, which refers to " valuable objects or sums stated as the 
value thereof." His theory is that inasmuch as the contract 
specifies two estates of the value of $270,400, through which 
the easement is to run, a charge of one half of one per cent is 
permissible under that section of the schedule. The College of 
Kotaries estimates the fee at the same amount. I do not con- 
cur in this view. It is merely a fortuitous circumstance that 
the two estates are so large and have that value. They might 
be of a much less value and still be important enough to be 
made dominant and servient to such an easement of way. 
Moreover I find no authority in law for estimating the fee on 
that basis. Undoubtedly the only logical manner of comput- 
ing a charge for the drawing of that deed is to arrive at some 
conclusion as to the value of the easement. 

I find in the Spanish law of mortgages, in paragraph 6 of 
the general rules attached to the schedule of fees of registrars 
of property, a precept which fixes the general value of ease- 
ments, for the purpose of estimating the registrar's fee, at five 
per cent of the value of the dominant estate. The same prin- 
ciple is set forth in paragraph 3 of article 70 of the regulations 
in relation to fees on the transfer of property. And in the ab- 
sence of any other suggestion as to a lawful method of esti- 
mating the proper fee for deed number 61, 1 am compelled to 
adopt that precept as a basis for adjusting the charge. In 
that document the dominant estate is valued at the sum of 
$100,000. Five per cent of this amount is $5,000, which must 
be taken as the value of the easement. One half of 1 per cent 
of this value is $25.00, which, according to this method, must 
be fixed as the amount of the fee due to the notary. 

The aggregate of the several fees thus fixed amounts to 
$195.05. Upon the papers before me, this is the closest ap- 
proach to a just solution of the question that I have been able 
to reach. 
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I therefore declare and fix the amount due by Messrs. DeFord 
& Company, the respondents, to Mr. Filipe Caselduc Goicheca, 
the claimant, for the drawing of the documents numbered 59,, 
60 and 61, and for the other items mentioned in his account, at 
the aggregate sum of $195.05. 

And in obedience to the requirements of law, I forward this 
declaration to His Excellency, the Governor of Porto Rico, for 
such action as he may deem proper. 

JAMES S. HARLAN. 

The GovEKNOB. 



PUBLIC LANDS AND BUILDINGS— JURISDICTION OF THE COM- 
MISSIONER OF THE INTERIOR. 

The Commissioner of the Interior represents the insular government in re- 
spect to public lands and buildings. The mere fact that the particular 
property in question has been acquired for school purposes does not au- 
thorize the Commissioner of Education to sign documents relating to its 
title. 

March 29, 1902. Commissioner of Education encloses docu- 
ment just received from the municipal judge of Rio Piedras 
requesting his signature in his official capacity to a statement 
as to the boundaries of the normal school property. 

[Endorsement :] Office of the Attorney -General, March 29, 
1902. Respectfully returned to the Commissioner of Educa- 
tion, with the statement that this is not a proper document for 
him to sign. Under the organic act the Commissioner of the 
Interior alone has the representation of the insular government 
in respect to public lands and public buildings. The mere fact 
that the particular property is recorded in the name of The 
People of Porto Rico for school purposes does not give to the 
Commissioner of Education the authority to sign such docu- 
ments. I therefore recommend that the Commissioner of 
Education refer this document to the Commissioner of the 
Interior, with the request that he report to this department the 
result of his official surveys and the official searches in the 
records of his department. In the meantime I have directed 
the municipal judge to proceed no further with this matter un- 
til he has a proper service upon the Commissioner of the In- 
terior. Jahbs S. IIaruln. 
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LABOR SOCIETIES NOT UNLAWFUL. 

The right to assemble peaceably together for mutual consultation and joint 
endeavor to better social couditions is fundamental, and any law of Span- 
ish origin that impairs this right is contrary to our form of government 
and has become a nullity with the change of sovereignty. Such a law, 
in its effective i*esult, is an abridgment of liberty. 

The District Court of San Juan having sentenced several members of the 
Federacion Libra to imprisonment for participation in a meeting at which 
nothing further was done than to resolve to demand an increase in wages, 
on the ground that it was a conspiracy to raise the price of labor, the 
Fiscal of the Supreme Court is directed by the Attorney-General to ad- 
mit that the appeal of the prisoners is well taken and to quash the pro- 
ceeding. 

Offioe of the Attornet-General, 

AprH 9, 1902. 

Sir : In view of the fact that the case against Santiago Yglesias 
et alios is set for argument to-day, it becomes necessary, in re- 
sponse to your communication of February 25, which at a later 
date was the subject of a conference between us, formally to 
express to you my views on the questions involved. 

It appears from the record in the case that at the time of the 
change of money in the island, when Spanish money ceased to 
be a legal tender and the national currency took its place, it 
was resolved at a meeting of the members of the " Federaci6n 
Libre " to make a general demand for an increase in wages. In 
order to give effect to this resolution the association appointed 
an arbitration committee to confer with employers. The em- 
ployers refused to comply with the demands of the working- 
men, and as a result of this state of affairs there arose some 
disorder and acts of violence. 

You are familiar with the provisions of the judgment of the 
District Court of San Juan, under which certain members of 
the federation were sentenced to terms of imprisonment vary- 
ing from four months and twenty days in jail to three years, 
four months and eight days in prison. It is not necessary there- 
fore to refer to the sentence in detail. It is true that acts of 
violence followed the failure of the employers and employees 
to reach an agreement. But as I understand the matter, the 
court, without finding that these defendants were guilty of such 
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violence, has attached criminal responsibility to the mere par- 
ticipation by them in a meeting at which nothipg further was 
done than to resolve to make a demand for higher wages. 
More than this, the expediente in this oflSce shows that the ex- 
planation of the sentence of three years, four months and eight 
days pronounced against the principal defendant, Santiago 
Yglesias, is that he, upon a vote of the court, was held to be 
the founder of the society in question. The court seems to 
have considered from all the facts in the case that they consti- 
tuted two connected olQfenses, one of being members of an ille- 
gal association and the other of participation in what is referred 
to by the court as a conspiracy to raise the price of labor. 

Although I concur with you in entertaining considerations 
of deference for the decisions of the judges of that court, never- 
theless I am of the opinion that the judgment announced by it 
in this case has the character, in its effective result, of an abridg- 
ment of personal liberty. The right to assemble peaceably to- 
gether for mutual consultation and for joint endeavor in an 
orderly manner to better social conditions is surely fundamen- 
tal. If any Spanish law in Porto Rico, in terms, impairs this 
right, in my judgment it has lost its force and become a nullity 
with the change of sovereignty. Such a law is contrary to the 
spirit of oiir form of government. 

For these reasons I am of the opinion that it is in the interest 
of public justice to admit on the argument this morning that 
the recourse of cassation is well taken. I so request. 

In expressing these views, you will fully appreciate that I draw 
a clear distinction between violence and breach of the laws and 
the right to assemble together in an association in the manner 
set forth in this record. In my judgment, the latter right should 
not be curtailed, while violence should be repressed upon all oc- 
casions. Breach of the law and physical force can never be 
tolerated in any well-organized community as a means of en- 
forcing demands of this or of any character. 

In conclusion I wish to thank you for your very clear state- 
ment of the case and of the conclusions reached by you, in 
which I entirely concur. 
Very respectfully, 

JAMES S. HARLAN. 

The Fiscal of the Supreme Court. 
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RIGHT OF PHYSICIANS TO DISPENSE MEDICINES. 

The royal decroe of April 18, 18(50, still ia force, forbids a physician to con- 
duct a pharmacy, but does not forbid him to dispense medicines in con- 
nection witli his practice. 

A person entitled to practice as a physician may dispense the necessary 
remedies in connection with such practice. 

Atkins, Grace Williams. About dispensing and compound- 
ing of drugs by physicians on their own prescriptions. 

[1st endorsement:] Office of Superior Board of Health, 
April 9, 1901. Respectfully forwarded to the Attorney-Gen- 
•eral, through the Commissioner of the Interior, for his opinion. 
The board is of the opinion that the existing law forbidding the 
dispensing of medicines by physicians is one that ought to be 
modified at the earliest possible moment. It is necessarily vio- 
lated every day by all physicians making country visits or in 
prescribing for emergencies. The board will be very glad if 
some way can be found to harmonize the laws here with those 
existing in the United States, where all physicians can dispense 
their own medicines if they so desire. Of course they cannot in 
the United States conduct a pharmacy without a license from a 
state board of pharmacy. R. M. Hkrnaxdez, M. D., President. 

[2d endorsement :] Office of the Commissioner of the Interior, 
April 12, 1902. Respectfully forwarded to the Attorney -Gen- 
eral. Juan B. Rodrigukz, Acting Commissioner. 

[3d endorsement :] Office of the Attorney -General, April 12^ 
1902. Respectfully returned to the Acting Commissioner of the 
Interior. I am unable to find the Spanish law said to have 
been "enacted in 1800 which forbids any physician to com- 
pound or dispense drugs," mentioned in the within communica- 
tion. The president of the superior board of health in the first 
endorsement also speaks of such law ; but I have been unable to 
find it. It is probable that the druggists of San Juan in mak- 
ing their complaint against Dr. Atkins had in mind the royal 
decree of April 18, 18()0. This decree simply forbids a physi- 
cian to conduct a pharmacy, and it does not forbid a physician 
to dispense medicines in connection with his practice. 

I know of no other law relating to the question, and under 
that decree Dr. Atkins, who, sis 1 understand it, is not conduct- 
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ing a pharmacy or drug store, is, in my judgment, absolutely 
free to continue the practice of medicine under a physician's li- 
cense issued in accordance with law, and is free to dispense the 
necessary remedies in connection with such practice. If there 
is any other law relating to the question I shall be glad to be 
advised ; but until so advised I must hold that the complaint of 
the druggists of San Juan against Dr. Atkins is not well founded. 
James S. Hablak. 



MUNICIPAL REGULATION OF THEATRES. 

The police regulation of theatrical performances is in the hands of the 
municipal authorities, subject to the usual right of appeal to the Secre- 
tary. 

Office of the ArroRNEY-GBNEBAL, 

April 12, 1902. 
Sir: In reply to the communication of March 11, of the 
Assistant Secretary, asking whether the old Spanish law re- 
garding theatres is still in force, I have the honor to say that 
the police regulations governing performances, as the same are 
found in the Official Gazette of March 10, 1S91, are still in 
force, and under these regulations the control of theatres is in 
the hands of the municipalities, subject of course to the usual 
right of appeal to the Secretary's office. 

There are some articles among those regulations that perhaps 
have been modified to some extent by the new conditions ; but 
it does not seem necessary at this time to refer to them in detail. 
Very respectfully, 

JAMES S. HARLAN. 
The Seobetaby. 
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TRICOCHE HOSPITAL— RELATIONS WITH THE MUNICIPALITY 

OF PONCE. 

As the contract between the Sisters of Charity and the municipality of Ponce 
contains a clause providing a method for adjusting differences and of 
severing the contractual relation between the respective parties, Held, 
that the contract cannot be terminated otherwise. 

Office of the Attorney-General, 

April 15, 1902. 

Sir : I have the honor now to acknowledge the receipt of your 
communication of the 3rd of March, enclosing a copy of a con- 
tract between the municipality of Ponce and the Sisters of 
Charity, dated at Madrid on November 6, 1888, and having 
relation to the administration by them of the Tricoche Hospital. 

You have invited my attention to article 3, and you ask 
whether the contract, in view of the terms of that article, may 
not be considered as void. That article is as follows : 

3. The Sisters of Gliarity shall observe the rules of the establishment and 
the instructions of the director, provided that the same are not in conflict, 
directly or indirectly with their i-egulations. 

The point, as you state it, is that as the regulations of that 
religious society are unknown to the municipal council, it is im- 
possible for that body, through the director of the hospital, to 
prepare rules for the hospital, because under the terms of article 
3 the members of the council do not know which rules so 
prepared will be respected and which will be disregarded on the 
ground that they are in conflict with the regulations of the 
sisters. 

I am of the opinion that the contract cannot be declared void 
on this ground. It amounts in fact only to the possibility of 
a conflict of rules, and not to the actual existence of such a con- 
flict. It would clearly be inequitable to insist upon the nullity 
of a contract on account only of such possibility. For all that 
appears, no such conflict might exist in fact, and indeed there 
might be no possibility of such a conflict. I think you will ap- 
preciate this point of view. 

Moreover, even if there were a conflict, it would not be a suffi- 
cient ground for a nullification. The contract must be taken 
as the basis of the mutual rights established by the two parties 
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in interest. Under its terms tbey have provided a method of 
adjusting differences, and, in case of a failure to adjust them, a 
method of severing the contractual relation. I do not see how 
the contract can now be changed by either party without the 
consent of the other. If a difference exists, in my judgment, it 
can be adjusted or the relation terminated under the terms of 
section twenty-two, but not otherwise. 

This opinion is based on a translation made in this office of 
an uncertified copy of the contract in question. 

i have the honor, sir, to remain very respectfully, 

JAMES S. HARLAN. 

The Alcalde of Poncr. 



BOND OF THE TREASURER OF PORTO RICO. 

The Treasurer of Porto Rico has no *Megal representatives'^ as that phrase 
is commooly used. 

The appointment of an Assistant Treasurer and his right to act as the head 
of the department in case of the absence, illness or disability of the Treas- 
urer are matters controlled by law. It is not competent therefore for 
the Treasurer in his official bond to undertake that such appointment of 
an Assistant Treasurer and his right to act as Treasnrer shall be subject 
to control by a bond company acting as surety upon the bond. 

Office of the ArroRNEY-GKNEKAL, 

AprU 26, 1902. 

SiK : Under section 22 of the organic act of Porto Rico, it is 
the duty of the Attorney-General to approve the Treasurer's 
bond as to form, and the Auditor of Porto Rico has handed to 
me for that purpose a form of bond executed by the Fidelity & 
Deposit Company of Maryland and transmitted to the Treas- 
urer for his signature. 

I have two objections to this form of bond : 

(1) The last paragraph in the bond permits your principal to 
terminate its obligation by giving notice to the Treasurer of 
Porto Rico " or his legal representatives." The Treasurer of 
Porto Rico can have no legal representative, as I understand 
the legal meaning of that phrase. I suggest therefore than in- 
stead of those words there be inserted the words " or to the 
Governor of Porto Rico." 
9 
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(2) On page two of the bond there is a provision which 
seems to me wholly objectionable. The appointment of an 
Assistant Treasurer and his right in case of the absence, illness 
or disability of the Treasurer to act as Treasurer, are matters 
controlled by law. The paragraph in parentheses purports to 
subject his appointment and his right to act to the approval 
of your principal. It does not seem to me that this provision 
may lawfully be incorporated in the bond. The appointment 
being controlled by law, it is not lawful for the Treasurer to 
undertake that it shall also be subjected to control by your 
company. I am unwilling to approve the bond in that form. 

The whole question of the bond has had very careful consid- 
eration and I furnished you with a form satisfactory to the gov- 
ernment, and which upon further investigation I hope will prove 
satisfactory to your company. I return the bond for correc- 
tion. 

Very respectfully, 

JAMES S. HARLAN. 

E. L. Arnold, Esquire, 

Local Trustee of the Fidelity cfe Deposit Company. 



PONCE MURDER CASE^EX POST FACTO LAWS. 

At the time the crime in question was committed the law required that in 
all cases where the death penalty was demanded two additional judges 
should sit, thus making a court of five judges; the law also provided 
that a majority vote of the judges in all cases should be the judgment of 
the court. After the crime was committed the courts were reorganized, 
the procedure reformed and the requirement of Hve judges in a case of 
capital punishment definitely repealed. Under the new law a court of 
three judges was competent to sit in all criminal cases without regard to 
the penalty demanded. 

Held^ that so long as the principle that the judgment of a majority of the 
couit should stand as the judgment of the court was not modified, a 
mere reduction in tlie number of judges after the commission of an 
offense is not within the ex post facto theory of criminal law. 

Although as a mere matter of numbers it is necessary in a court of five that 
three votes shall concur in order to airive at a majority, nevertheless 
ai-ticle 145 of the law of criminal procedure is not to be considered as re- 
quiring a concurrence of three votes as a principle of law, but only a con- 
currence of three votes in order to constitute a majority of a court of 
five. 
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So long as the majority priociple upon which a court must base its decision 
in a criminal case is not changed, the mere alteration in the number of 
the jndg^es after the commission of the offense, is not a matter of sub- 
stantive law affecting substantial rights. The right to reorganize the 
courts after the commission of an offense remains in the control of the 
legislature, to be determined upon grounds of public convenience, and 
such changes, as to crimes committed before the change is made, are 
not obnoxious to the ex post facto principle of law. 

Office of the Attobney-Genebal, 

April 28, 1902. 

Sib : On the 27th day of June, 1900, in the District Court of 
Ponce, Bernabe Acevedo, Jos6 Torres, Ramon Troche, Juan 
Torres and Antonio Torres Acevedo were found guilty of the 
murder of Antonio Delgado. In the more accurate language 
of the court, they were convicted of robbery resulting in mur- 
der. The crime was accompanied by the rape of a member of 
the household of the victim. 

All the prisoners having been sentenced to death by the 
garrote, the recourse of cassation was interposed on their behalf 
and the case carefully argued before the Supreme Court. After 
due deliberation, that court, on the 10th of February, 1902, 
confirmed the sentence of the lower court, Mr. Justice Figueras 
not participating and Mr. Justice Hernandez dissenting. 

After the decision by that court and before its sentence was 
made final, the Chief Justice, in accordance with a requirement 
of law, referred the case to the Fiscal of the court for his sug- 
gestions. The Fiscal returned the case with an expression of 
opinion adverse to the commutation of the death penalty. The 
Chief Justice, as he is permitted by law to do, then addressed 
a communication to you, dated on the 28th of February, stat- 
ing his own views in relation to the question of clemency, and 
concluding with a recommendation in behalf of himself and 
Mr. Justice Hernandez that the death penalty be commuted to 
the penalty of chain for life. In this recommendation the Chief 
Justice states that Mr. Justice Sulzbacher and Mr. Justice Mc- 
Leary do not concur. The last mentioned communication, to- 
gether with copies of the sentences of the District Court and 
of the Supreme Court, and a copy of the dissenting opinion of 
Judge Aponte in the former court and of Mr. Justice Hernandez 
in the latter court, are herewith enclosed. Having carefully 
studied these documents with a keen appreciation and deep 



132 Ponce Murder Case — Ex Post Facto Laws. 

sense of the responsibilities resting upon me, and the record in 
the case having been scrupulously examined in this department, 
it now becomes my duty to report to you on the petition of the 
prisoners for clemency, which you have forwarded to me for 
that purpose, and upon similar petitions numerously signed by 
citizens of Porto Rico, which have also been sent here for ex- 
amination. 

The record in the case reveals a crime of unusual brutality 
and atrocity. Antonio Delgado y Delpino, at the time in ques- 
tion, lived in a lonely and uninhabited neighborhood in a rural 
district of the municipality of Adjuntas. The District Court 
and the Supreme Court in their opinions state that he was a 
hard-working man of good habits and of a charitable disposi- 
tion ; and that he was esteemed and respected in the place in 
which he lived. It is also said that he was a man of peace- 
ful character. That this was the fact is very evident, for it 
does not appear, through page after page of the detailed narra- 
tive of the crime in the record, that there was on his place at 
the time a single weaix>n of offense or defense. Moreover, he 
was seventy years of age, and had therefore reached a period 
of life when successful resistance to physical aggression was 
not to be expected. 

The crime occurred on the 30th of September, 1898. There 
were living with him in his dwelling-house at the time, two 
sons, a nephew, two laborers, his wife and daughters, and some 
women servants. The house had been closed for the night 
and the family apparently had retired to their rest. Sud- 
denly, at about the hour of nine, there came a loud knock at 
the door and a demand for admission in the name of the law. 
This demonstration was made by a gang of men who quietly 
and without previous warning had stolen upon the premises, 
armed with firearms and machetes. After they had knocked 
upon the door, a demand for admission was made in the name 
of the American military guard of Adjuntas. The old man, 
yielding prompt obedience to this order given in the law's name, 
at once made his way to the front door and opened it. He saw 
before him a number of men, some with their faces disguised 
with charcoal or smut, and others with masks made of pocket 
handkerchiefs or rags. 

The male members of the house were at once seized and be- 
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ing first bound hand and foot were taken to a machine bouse 
a few feet away and tbere detained by a guard left for that 
purpose, who threatened to blow their brains out if they stirred. 
The women of the household were taken to an inner room Where 
they were locked in. 

So far away was the plantation from any neighbors that noth- 
ing of what had happened during the night was known to them 
until morning, nor did the imprisoned members of the house- 
hold see what took place. But when Antonio Delgado y Del- 
pino was next seen, he was hanging dead, almost on his knees, 
suspended by a rope in a wooden shed, his hands and feet tied 
together. Both of his ears had been cut off. His face and head 
were bloody with wounds, and his body was otherwise bruised. 
So far as I am infornied by the record, no eyewitness has testi- 
fied whether the old man was first killed and then mutilated or 
first mutilated and then killed. 

In the morning the whole place was found in confusion. 
Boxes and trunks had been broken open and the contents scat- 
tered on the floor. . A large quantity of propert}^ was missing, 
showing that a robbery had been committed. From the con- 
dition of the place it is apparent that the robbers and murderers 
•had gone there seeking some large treasure which they supposed 
to be in the house. There is no other sufficient explanation of 
the hasty and indiscriminate ransacking that took place. So 
far as his family could explain he had no enemy in the world. 
And although, as I have said, no eyewitness appeared on the 
trial who could so state, it is reasonable to think that the mu- 
tilation and cruelties practiced on the person of Antonio Del- 
gado y Delpino occurred before his life was extinct, and in the 
effort to make him confess or show where his supposed treasures 
wore concealed. 

The story of this tragedy will not be complete without a fur- 
ther reference to a fact that has already been alluded to. The 
defendant Jos^ Torres, after the female members of the house- 
hold had been locked up in a room, returned to it and, being 
armed with a revolver, called forth Theresa Garcia. He dragged 
her by the hand to one of the corridors of the house where he 
forcibly ravished her. Soon after this, the defendant Bernabe 
Acevedo, also armed, sought out the same victim and taking 
her to another room nearby, was guilty of the same crime. 
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In addition to the five men sentenced to death in the trial 
court, there were nine other defendants, all charged with par- 
ticipation in the crime. Among others were Gregorio Cardona, 
Nicolas Feliciano, Pascual Troche and Eugenio Rodriguez. The 
latter died pending the trial. The other three had not been 
arrested at the time of the trial, and as to them the action was 
therefore suspended. Of these, Pascual Troche was finally ap- 
prehended and sentenced to imprisonment for life by the Uni- 
ted States District Court for the murder of one Jacinto Sansot. 
The deceased Eugenio Rodriguez was also charged with guilt in 
that murder. Nicolas Feliciano has not yet been apprehended, 
although in addition to the charges against him for this murder, 
he was charged with guilt in connection with the murder of 
one Prudencio Mendez. The five other defendants, Rafael 
Cruz y Velez, Antonio Rivera, Jos6 Vera Lopez, Enrique Torres, 
Olan and Juan Manuel Serrano were acquitted by the court for 
lack of sufficient evidence. I mention these matters as an indi- 
cation of the sifting process gone through with by the trial 
court upon the evidence, and of its deliberate and careful 
weighing of the testimony before arriving at the conclu- 
sion of guilt against the five defendants now imprisoned at 
Ponce. 

The foregoing statement of facts is based upon the sentences 
of both courts, which, under this judicial system, include find- 
ings of fact and conclusions of law, and are therefore more like 
the opinions of our state courts ; upon an examination of the 
record, and a study of the dissenting opinions. From the in- 
vestigation that I have made, I have been forced to the conclu- 
sion that nothing ap|)ears on the record to justify a reasonable 
doubt as to the correctness of the findings of fact by the trial 
court or of the guilt of the accused. To take any other view 
of the case would mean simply the substitution for your con- 
sideration of my own opinion for the judgment of the judges 
of the District Court, who had the advantage of hearing the 
witnesses testify in open court, and of observing them under 
cross-examination and when they were confronted and brought 
face to face with the accused. 

Moreover the oral evidence taken on the trial, which, accord- 
ing to the Spanish system, is not fully preserved in the record, 
doubtless added strength to the conclusions reached by the trial 
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court. The Chief Justice, in his communication to you, gives 
better expression to this thought when he says : 

Certainly all these queBtions . . . could not have escaped the care- 
ful attention of the honorable judges of the District Court of Ponce, who 
undoubtedly, with the additional information furnished in the oral trial, 
must have conscientiously arrived at the conclusion contained in the judg- 
ment as to the presence of the five prisoners sentenced to death in the gang 
of forty or fifty malefactors who entered the house of Antonio Delgado the 
night the horrible crime was committed. 

I come now to the consideration of the papers filed in connec- 
tion with this application for pardon. There is no suggestion 
in any of these documents of new evidence of any kind. And, 
in fact, the only statement made upon any of the papers before 
me which does not proceed upon the theory that the prisoners 
are guilty, is a letter that reached the Supreme Court through 
the mails, purporting to have been signed by Pedro Acevedo 
Torres, one of the witnesses against the prisoners at the trial. 
It is not sworn to and the statement is contained on a single 
sheet of writing paper. The writer of the document declares 
that he was induced to testify against the prisoners because of 
threats by the police. This statement is overwhelmed on the 
record by the statements of the three policemen themselves. 
He also states that Theresa Garcia in his presence received three 
hundred dollars in money from a policeman as an inducement 
for stating in her testimony that the assault had been committed 
upon her by two of the defendants. 

This letter was sent by this department in July, 1901, to the 
Fiscal of the District Court of Ponce with directions to make a 
thorough examination. The writer of the letter and other wit- 
nesses were summoned and carefully examined. The presiding 
judge of that court, in his report on the matter, says : 

This witness Pedro Acevedo is the witness who, in the act of the trial, 
declared with the greatest straightforwardness and energy against all of 
the prisoners, and who stood a lengthy cross-examination and questioning, 
and was confronted with all of the accused, whom he recognized, making 
a very detailed statement of everything that took place, with such a sin- 
cerity that it was impossible to suspect that he may have been telling any- 
thing but the truth. 

In my judgment, the processes of law are not to be inter- 
rupted or public confidence in judicial conclusions shaken by 
such documents as this. And it is doubtless true, as has been 
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suggested, that the ^yitness bad been worked upon by the friends, 
relatives and sympathizers of the accused to take this step in 
order to destroy the importance of the declarations made by 
him on the trial. I dismiss the matter as of no value and with- 
out further comment, although I have deemed it my duty to 
advise you of it. 

The Supreme Court of Porto Eico in its decision discusses 
some points of law involving the construction of iusular statutes. 
That court is the highest court in the island, and I am bound 
by its interpretation and construction of local laws. Moreover 
the learning and high character of its members are such as to 
require its rulings on such questions to be accepted without 
hesitation and with entire confidence. They would be so ac- 
cepted on appeal by tjie Supreme Court of the United States if 
it followed, as I doubt not it would, its own doctrine repeatedly 
announced that it will adopt the construction given by a state 
court to the statutes of its own state. Osborne v. Florida^ 
164 U. S. 650 ; Whiim^y v. Fox, 166 U. S. 637, and cases cited. 

Mr. Justice Hernandez however bases his dissenting opinion 
upon a point of law, to which it seems desirable to direct your 
attention because it involves the principle of paragraph 3, sec- 
tion 9 of article 1 of the Constitution, which provides that 
" No bill of attainder or ex post facto law shall be passed." 

The question arises in this way : At the time the crime was 
committed by the defendants, it was provided in article 145 of 
the code of criminal procedure^ that in all cases where the death 
penalty is demanded two additional judges shall sit, making a 
court of five judges. In section 153 of the same code it is 
provided, as a general rule for the government of all courts, 
whether sitting with three judges or with five, that the decisions 
and rulings of the courts shall be by a majority vote. After 
the crime was committed, the courts were reorganized under 
General Orders 118, series of 1S99. And the Supreme Court 
in its construction of that enactment states in effect that by it 
the procedure was reformed and the requirement of five judges 
under article 145 definitely repealed ; that a trial court of three 
judges was established by that law which was competent to act 
in all criminal cases without regard to whether the penalty of 

1 See the official translation of this code, published in October, 1901, by 
the DiTision of Insular Aflain of the War Department. 
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<]eath or perpetual imprisonment was asked for or not. Under 
that law, as thus interpreted by our Supreme Court, a court of 
three judges was the only tribunal that had power to try the 
defendants. And it could decide all questions and assess all 
penalties by a majority vote. 

The question therefore is, whether, the crime having been 
committed at a time when the law provided for a court of five 
judges in death cases, these defendants could lawfully be tried 
by a court consisting of only three judges. 

So far as I know, the Supreme Court of the United States 
has not definitely stated that the constitutional prohibition of 
-ex poet facto laws is in force here as a limitation upon local 
legislation. And this department is not inclined to express an 
opinion on the question, for necessarily all such questions 
should be left, when possible, to the consideration of higher 
authorities. Moreover it is a matter of natural hesitation, as 
you fully understand, with one who is charged with duties in 
connection with the administration of the affairs of one of the 
newly acquired territories and who appreciates, from the stand- 
point of practical experience, the serious results that might 
arise, owing to the peculiar conditions and circumstances of the 
country, from the enforcement here, for the present, of the 
constitution in all of its parts, to rest conclusions on constitu- 
tional considerations, in advance of congressional action or of a 
definite announcement by the Supreme Court of the United 
States that the particular constitutional provision brought in 
question is in force here. But if the clause of the constitution 
relating to ex poet facto laws is not in force here, it at least an- 
nounces a principle that underlies all criminal jurisprudence ; a 
principle that is not unknown to the Spanish system of laws 
and that ought, in my judgment, to be a guide for your action 
in this case, if it has any application. For that reason, although 
I do not propose to enter upon any extensive discussion of the 
question, it may be useful to refer you to several cases in which 
that clause of the constitution has been interpreted by the 
jiighest court of the land. 

The common understanding of this general principle of 
criminal law is well expressed by Chief Justice Fuller in Dunr 
can V. JUieeou7*i, 152 U. S. 877. He says, citing cases, at p. 382 : 

It may be said, generaUy speaking, that an ex post facto law is one which 
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imposes a punishment for an act which was not punishable at the time it 
was committed; or an additional punishment to that then pi-escribed; or 
changes the rules of evidence by which less or different testimony is suffi- 
cient to convict than was then required; or, in short, in relation to the 
offense or its consequences, alters the situation of a pai-ty to his disadvan- 
tage; but the prescribing of different modes of procedure and the abolition 
of courts and the creation of new ones, leaving untouched all the substan- 
tial protections with which the existing law surrounds the person accused 
of crime, are not considered within the constitutional inhibition. 

Mr. Cooley, in his treatise on Constitutional Limitations, 
(6th ed. 327) says: 

The legislature may abolish courts and create new ones, it may prescribe 
altogether different modes of procedure in its discretion, though it cannot 
lawfully, we think, in so doing, dispense with any of those substantial pro- 
tections with which the existing law surrounds the person accused of 
crime. 

This general doctrine has not been modified in any subse- 
quent decision by that court, so far as I can ascertain from the 
law books at my disposal in this office. On the contrary, both 
of the above authorities, together with some others, are cited 
with approval in Thompson v. Utah^ 170 U. S. 343, where the 
whole question is discussed at some length. In that case, it 
was held that a law passed by the legislature of Utah, after it 
became a state, substituting a jury of eight members for a jury 
of twelve, was an ex post facto law, because when the crime 
was committed, Utah was a territory, and under an affirmative 
provision of the Constitution of the United States, the defend- 
ant had a right to be tried by a jur}' of twelve ; a right of which 
even the Congress of the United States could not deprive him^ 
and which he himself could not waive. 

1 do not regard that case as of controlling force in the con- 
sideration of this case or as modifying the doctrine of Duncan 
V. MisHourL The constitutional character of the right claimed 
by Thompson and the withdrawal of tliat right by the state of 
Utah are the grounds upon which the decision is based. It is 
not necessarily to be inferred that the decision would have been 
the same had the crime been committed after Utah became a 
state. But however that may be, there is an obvious distinc- 
tion to be made between the principle of unanimity required in 
a jury case, one vote being sufficient to prevent a conviction, 
and the principle of a majority required in decisions by courts 
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under the laws of Porto Rico. The weight of authority in the 
American decisions is in conformity with the rule announced 
in Duncan v. Missouri^ s^ipra, A reduction in the number of 
judges after the commission of an offense is not within the ex 
post facto theory of criminal law. 

In his dissenting opinion, Mr. Justice Hernandez seems to 
deal with article 145 of the law of criminal procedure as if it 
required a concurrence of three votes for the imposition of the 
death penalty. As a mere matter of numbers, in a court of 
five, it is necessary in order to arrive at a majority that three 
votes shall concur. But the concurrence of three votes as a 
principle of law is not to be found in that law, and does not 
now exist, nor has it existed in the Spanish law since the 
7th of December, 1888. Prior to that date article 153 of the 
law of criminal procedure required unanimity in a court of 
three judges in order to impose the death penalty ; but as I un- 
derstand the royal decree of December 7, 1888, its only purpose 
was to destroy the principle of unanimity and to establish 
the principle of a majority vote in such cixses as in other cases, 
but because of the gravity of such cases to increase the court to 
five members. Section 145, as amended in 1888, contains no 
statement either as to a majority of votes or a concurrence of 
three votes. Section 153, as amended in the same decree, es- 
tablishes the principle that courts, whatever their number, can 
act only by a majority vote. We are therefore dealing in this 
case, not with a principle of law, as stated by Mr. Justice Her- 
nandez, that requires the concurrence of three votes, but with a 
general principle that requires a majority of votes, however the 
court may be constituted under the law. And that principle 
has remained unaltered since December 7, 1888. It was the 
law in force when the crime was committed and when the 
prisoners were tried. 

There can be unanimity but no majority, in a court of one or 
of two judges. A majority therefore implies a court of three 
or more judges. And, in my judgment, whether the court is 
changed so as to consist of five judges or three, or changed 
from nine to seven judges, or otherwise, so long as the majority 
principle upon which its decisions are based is not changed, 
such alterations in numbers are not matters of substantive law 
affecting substantial rights ; and the right to make such changes 
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remains in control of the legislature to be determined upon 
grounds of public convenience ; and such changes are not in any 
sense obnoxious, with respect to crimes committed before the 
change is made, to the ex post facto principle of law. Such 
seems to be the weight of authority. 

All these questions, both of fact and of law, have been care- 
fully considered by the trial court and by the highest court in 
the island. They only are competent to deal with them, and in 
the absence of a manifest error either of fact or of law, it is the 
■duty of the executive to accept their conclusions as final. Be- 
cause however of the gravity of the matter, as well as the ex- 
pression of your desire to be fully informed, I have studied the 
•case in all of its aspects as presented upon the documents before 
me and have reported to you at some length. But I am not 
able to find upon the record any judicial error upon which to 
base any recommendation to you in the interest of the prisoners. 

There remains therefore nothing but the question of clem- 
-ency. The prisoners declare their innocence, but in the other 
petitions that have been addressed to you by citizens from va- 
rious parts of the island, no attempt has been made to explain, 
■excuse or qualify the brutality of the crime, beyond a refer- 
ence to the disorder then existing in the island. You are 
simply asked to grant mercy ; some of the petitioners assigning 
as a reason their belief that imprisonment for life is a more 
efficacious form of punishment ; and others expressing a de- 
sire that the people may be spared the execution of the death 
penalty. Most of the petitioners refer to the pardoning power 
lodged in you under the insular constitution as a " high prerog- 
ative." Commonly understood, a prerogative means a privi- 
lege or an arbitrary power, and it is referred to by Blackstone 
and by some other writers as a privilege appertaining to the 
royal person. I take it however that in this form of govern- 
ment it is not a privilege pertaining to the office of the execu- 
tive to be exercised by him arbitrarily ; that it is not so much 
a prerogative as it is a duty, to be performed by the chief ex- 
ecutive with a due appreciation of and regard for the law. In 
the exercise of this power, reason must be tempered with mercy 
and mercy with reason; but clemency should never be exer- 
cised except in deference to the law and in just recognition of 
its authority. If reasons exist why mercy should be shown, 
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the executive, as an old writer hafi said, carries in his breast a 
court of equity to soften the rigors of the law ; and he should 
be quick to act. If no such reasons exist, to grant mercy is to 
set aside and utterly to disregard the law. If it is proper for 
organized society to establish the death penalty, then it is as. 
much the duty of the chief executive to require its enforcement,, 
unless sufficient reasons exist for extending mercy, as it is his. 
duty to carry out any other law. 

Do sufficient reasons exist in this case? In its brutality the 
crime went beyond the common average of crimes ; and there 
were no extenuating circumstances. An old man without the 
opportunity given to defend himself, was overwhelmed under 
the guise of the law by a superior force that was not content 
with doing him to death by beating and hanging, but mutilated 
him as well. They then possessed themselves of his property 
and carried it away ; and in addition to all this they ravished 
a member of his household. If there could be found in thia 
some basis for a recommendation of mercy, knowing you as I 
do, I am sure that it would be a matter of great gratification to 
you. But I have not been able to find any such fact. Upon 
that question however your own wisdom and high sense of jus- 
tice will be a safe guide to a correct and dutiful conclusion. 
But there is a suggestion which I think I ought to make. One 
of the prisoners, Juan Torres Acevedo, is a son of another of 
the prisoners. He is twenty- two years of age. The father, 
Antonio Torres, is fifty-seven years of age. He took his son,, 
or permitted him to accompany him on the night in question. 
There is the possibility that the son followed the example of 
the father, to whom by nature as well as by training, he may 
have been accustomed to yield obedience, and whose judgment 
he may have been accustomed to accept. It may be that he 
followed his father without acting upon his own judgment. I 
admit that this is not an excuse for the participation by the 
son in this crime ; it does not relieve him from legal responsi- 
bility ; but it may afford some slight explanation. It is unus- 
ual for a father and son to be companions in crime, and, anxious . 
as I am to find grounds for mercy in this case, I am willing to 
believe that this young man was not altogether a free agent on 
that occasion, acting upon his own incentive and following hia 
own criminal impulses. 
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I therefore recommend that the penalty of death pronounced 
by the District Court of Ponce against Juan Torres Acevedo 
be commuted to chain for life.^ As to the other prisoners, I 
recommend that the petitions be denied and that the law be 
permitted to take its course.^ 

I have the honor, sir, to be, your obedient servant, 

JAMES S. HARLAN. 

The Governor. 



THE FOLLOWING PERSONAL HISTORY OF THE PRISONERS ACCOM- 
PANIED THE REPORT. 

Bernabe Acevedo Perez is a native and, when he committed 
the crime in question, was a resident of Adjuntas. He is the 
son of a farmer and so far as is known had no penal antece- 
dents. He is now about thirty -two years of age. Although he 
was a married man with a family of children, he was one of the 
two men that criminally assaulted Theresa Garcia on the night 
of the murder. He is able to read and write. 

Jose Torres Aler was a native of Yabucoa, and at the time 
of his crime was a resident of Adjuntas. He is also the son of 
a farmer, but he can neither read nor write. He is about forty 
years of age, and before his imprisonment lived with a mistress 
by whom he had five children. He has no penal antecedents 
so far as I have been advised. Besides participating in respon- 
sibility for the death of Antonio Delgado y Delpino, he is the 
other defendant who, on the night in question, was guilty of a 
criminal assault upon the same woman. 

Antonio Torres was a native and, at the time of his crime, 
a resident of Adjuntas. He is the illegitimate son of a farmer. 
He can neither read nor write. He has no penal antecedents 
so far as I have been advised. He is married and has a family 
of children, the eldest of whom is a son, Juan Torres Acevedo, 
who was his companion in crime on the night in question. He 
is fifty-seven years of age. 

\ A form of punisbment prescribed in tbe Spanisb law tben in force in 
Porto Rico. In actual practice, at least since the American occupation, 
it seems to have meant nothing more than imprisonment for life. 

*Tbe governor having acted in accordance with the recommendation, the 
four condemned prisoners were subsequently executed. 
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Juan Torres Acbvbdo was born at Lares, but was a resident 
of Adjuntas at the time of the crime. He is about twenty-two 
years of age, and can read and write. He is single. He has 
no penal antecedents, so far as I have been advised. He is the 
son of Antonio Torres above mentioned. 

Ramon Troche Cadeno is the youngest of the prisoners. He 
cannot read or write and is said by the director of prisons to 
have been nineteen years of age on the 6th of January, 1900. 
If this is true, he was about eighteen years of age at the time 
of committing the crime in question. He seems however to be 
a man of criminal tendencies, and to have come from a family 
that has the same characteristics. Although still a young man, 
besides being under sentence of death by an insular court for 
participation in this crime, he has also been sentenced by the 
United States Provisional Court for another murder, and is now 
in prison under that sentence for the term of his natural life. 
I have before me only a copy of the information in the second 
case. It shows that he, with three other companions in crime, 
deliberately cut the throat of one Jacinta Sansot, a Frenchman 
residing at Adjuntas. His brother Balbino and his cousin Pas- 
cual were both sentenced for the same crime to imprisonment 
at hard labor for their natural lives, the former by the United 
States Provisional Court, and the latter, captured later, by the 
United States District Court. He has a cousin, Luis by name, 
now undergoing a term of eleven years for robbery ; another 
cousin by the name of Francisco sentenced by the District Court 
of Ponce for the same crime ; another cousin by the name of 
Medina was sentenced by the District Court of Arecibo to a 
term of three years, nine months and five days for the crime of 
robbery. 
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DELINQUENT TAXES. 

Section 40 of the revenue law of Porto Rico, relates to taxes owing by de- 
Itnqnents to The People of Porto Rico, and clearly includes any taxes sa 
owing, whether for the year following the passage of the law or for prior 
years. To hold that it covers taxes only for present and the preceding 
fiscal year is to read into the law that which does not there in terms ap- 
pear. 

Treasurer : Eequests a ruling with respect to sections 49, 
50 and 51 of the internal revenue law, approved January 31, 

1901, and states that the registrar of Caguas has refused to 
record an attachment under section 51 without the payment 
of registrar's fees and the affixing of stamps required on other 
documents issued by registrars. The theory of the registrar 
is that the revenue act refers only to delinquents of the year 
1901-1902 and subsequent years, and does not relate to delin- 
quent taxes of prior years. 

[Ist endorsement:] Office of the Attorney-General, May 2, 

1902. liespectfuUy returned to the Treasurer of Porto Eico. 
The registrar of property of Caguas is in error in his view of 
this matter. Sections 49, 50 and 51 of the revenue law of 1901 
as amended refer to all delinquent taxes, without any limit as 
to the year in which such delinquency occurs. That law, like 
many others that have been passed, deals with the situation as 
it existed. To say that it covers only taxes for that and sub- 
sequent fiscal years is to read into the law what does not ap- 
pear there in its terms. Section 49 refers to taxes owing by 
delinquents to The People of Porto Eico. Clearly this refers 
to any taxes, whether for that or prior years, for which, at the 
time the act was passed, the delinquent might be indebted ta 
the government. It is the duty of the registrar in the case in 
question and in similar cases to take the steps required by sec- 
tion 51 of that act without charging a fee or requiring the affix- 
ing of revenue stamps. James S. Harlan. 
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CANCELLATION OF CENSOS— JURISDICTION OF TKEASUKER AND 

SECRETARY. 

If the amount to be paid for the redenaptioa of a censo is fixed by the terms 
of the original papers or bylaw, its redemption at that amount is purely 
a ministerial act within the jurisdiction of the Secretary; if, however, 
the amount is not so fixed but must be ascertained, the matter would 
seem to come within the jurisdiction of the Treasurer of Porto Rico. 

A reduction of 10 per cent in the sum to be paid for the redemption of the 
censo in question amounts simply to a gift of oue hundred dollars to a 
particular church. Such a gift is without authority of law, and its un- 
lawful character will leave a cloud upon the title. 

Office of the Attobney-Genbral, 

May 5, 1902. 

Sib: I have the honor to return herewith the communica- 
tion of Herminio Diaz, dated April 1, enclosing a proposed 
cancellation of a censo in favor of the Reverend James H. 
Van Buren, which was addressed by you to me yesterday for 
examination. I also enclose some other papers upon which I 
have already expressed an opinion and which were returned 
to me for a reconsideration of the question in connection with 
a memorandum prepared for that purpose -by your law clerk. 

I adhere to the conclusions expressed on this general ques- 
tion in my communication to you of March 8. Those conclu- 
sions restated are, that, under General Orders 102, series of 
1900, the distribution between the Secretary and the Treas- 
urer of Porto Rico of the powers formerly exercised by the 
Diputacion Provincial is effected in language of such character 
as to require me to draw a close distinction between the respec- 
tive jurisdictions of the Secretary and the Treasurer in the 
matter of authorizing registrars of property to annul municipal 
censos. That distinction is as follows : 

If the amount to be paid for the redemption of a censo or 
mortgage or any other lien held on real property by a munici- 
pality, is fixed either in the mortgage or under the original 
papers relating to the censo or lien, or is fixed by law, its re- 
demption at that amount is purely a ministerial act and author- 
ity to annul it is clearly within the competency of the Secretary 
of Porto Rico. 

If however there is any dispute as to the amount due to the 
municipality upon the redemption of such censo, mortgage or 
10 
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other lien, the matter would seem to come within the jurisdic- 
tion of the Treasurer. The papers enclosed present an instance 
of this kind. They show that a negotiation has been going on 
between the municipality and Dr. Van Buren as to the amount 
to be paid to redeem the property in question. If that nego- 
tiation were based upon a dispute as to the amount due, or if 
an adjustment of accounts were needed, or if for any other rea- 
son this amount was unsettled and had to be ascertained and 
liquidated by negotiation, it is quite clear that the Treasurer of 
Porto Rico, having under the law the authority to investigate 
municipal accounts and to intervene in its financial affairs, 
would be the only official competent, under the General Order 
mentioned, to intervene in the matter. Under the law, he has 
access to municipal accounts and books and archives, and thus 
is able legally to ascertain the history of any particular censo 
or other lien. Moreover his department is specially equipped 
for dealing with questions of values, accounts, etc. This would 
be especially true in case of a dispute between the parties as to 
the amount due under a censo. 

I am of the opinion however that the Secretary in this par- 
ticular case may act, and that his action should be a refusal to 
authorize the cancellation of the censo. It appears on the en- 
closed documents that there is no dispute involved, but that the 
municipality purposes to grant a reduction of ten per cent in 
the amount of the lien. I find no authority in law for this ac- 
tion. It amounts simply to a gift of one hundred dollars of 
municipal funds to a particular church. I have been unable to 
find any authority for such an appropriation. Moreover even 
if the annulment were authorized by you, the unlawful char- 
acter of the transaction is such as, in my judgment, will stiU 
leave a cloud upon the title. The only safe course for Dr. Van 
Buren to pursue is to pay the full amount due to the munici- 
pality.* This will relieve the property from any possible com- 
plication. Any other course would not. 
Very respectfully, 

JAMES S. HARLAN. 

The Secretary. 

^ Subsequent developments showed that Dr. Van Buren had no other 
thought in mind than the faU payment of the amount due and that the 
suggestion of a reduction had been gratuitously made by others because 
the property was intended for religious purposes. 
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HARBOR RULES AND REGULATIONS. 

There is no conflict of a subetantial Dataie between the duties of the Cap- 
tain of the Port, as set forth in the harbor rules and regulations of the 
insular goveiiiment^ and the rights and duties of the Collector of Cus- 
toms as they appear in federal statutes. The Collector of Customs has 
no authority in law to give orders to the chief pilot of the port, the pilot 
being an insular officer controlled by insular authorities. 

Office of the Attorney-General, 

May 8, 1902. 
Sir : In connection with the rules and regulations for the 
ports and harbors of the island adopted under the authority of 
an act of the Legislative Assembly b}' the Executive Council 
of Porto Rico, and your pencil annotations on the margin 
thereof, I have studied with some care the compilation of the 
navigation laws of the United States and the volume of 
customs regulations, both published by the authority of the 
treasury department at the government printing office in 1899, 
which you were good enough to leave with me for that 
purposie. I have be^n unable either in these volumes or in the 
statutes of the United States, which I have also examined, to 
find any conflict of a substantial nature between the duties of 
the captain of the port, as set forth in the harbor rules and 
regulations, and the rights and duties of the collector of 
customs, as they appear in the federal statutes and in the 
regulations above mentioned. I infer from this either that 
there is a wide difference between us in the interpretation of 
these laws or that there are some statutes and laws with 
which I am not familiar and to which you have not called my 
attention. As an illustration of this wide difference, I call 
your attention to a letter just received from the captain of the 
port, in which he advises me that you have notified the chief 
pilot of the harbor not to receive instructions from him ; that 
you have stated to the chief pilot that the captain of the port 
has no authority to direct the moving of vessels from one berth 
to another ; and that in fact he has nothing to do with vessels 
in the harbor, but that those duties pertain to your office. 
Upon an examination of the navigation laws of the United 
States, as compiled by the treasury departnaent, I have not 
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been able to find the slightest authority in law for this action 
on your part. On the contrary, part ten of the volume 
(p. 133) entitled " General Pilot Laws," indicates with the utmost 
clearness that pilots are regulated in conformity with state 
laws, that the federal officials have no authority or control 
over them, except in the mere matter of issuing licenses to 
pilots of steam vessels. 

In giving the order to the chief pilot, if the captain of the 
port is correctly advised, you must have acted upon some pro- 
vision to be found in the law. And on behalf of the Judiciary 
Committee, which has the whole matter under consideration, 
I again invite you to suggest in writing the source of your au- 
thority for taking that action, and of the verbal statement that 
you have made to me to the effect that the pilots of the harbor 
are under your authority. My understanding is that you have 
no authority whatever in the premises. 

I have before me part seven of a publication also issued by 
the treasury department entitled " United States Coast Pilot, 
Atlantic Coast," in which are set forth extracts from the laws 
of several of the southeastern states bordering upon the At- 
lantic ocean. From an examination of these laws, it is clear 
that in those states the question of pilots and their fees, and 
the question of giving berths to ships at wharves and moving 
them about from place to place rest upon the authority of state 
statutes and is controlled by state officials. In fact, nearly all 
of the provisions in the harbor rules and regulations for Porto 
Rico, to which you object are found in substance in the laws 
of these states, as they are set forth in this government pub- 
lication. Moreover, the rules and regulations for the ports and 
harbors of Porto Rico, as I am informed, were compiled by 
the Commissioner of the Interior from the rules and regulations 
for the harbors of New York, New Orleans, Philadelphia, and 
other prominent points. 

I understood from you the other day that you claimed in 
substance the right to shift vessels from one place to another, 
and deny the authority of the captain of the port to do so ; 
and your annotations on the copy of the rules and regulations 
which you left with me indicate that j^ou deny his authority 
in respect to many of them, and are of the opinion that that 
authority belongs to you. You may be right about this mat- 
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ter, for I have not had occasion to make an exhaastive stady 
of these questions, nor have I had any experience in such mat- 
ters. Moreover, I have not been able to devote much time to 
an examination of the autliorities. But in view of your posi- 
tive expressions on the question, you will doubtless be able to 
refer me to the laws upon which they are based. The refer- 
ences you have already made do not seem to touch the question 
at all. 

As the Judiciary Committee has all of these matters under 
consideration and desires at once to reach a conclusion and 
report to the Executive Council, I invite you again to present 
your suggestions in writing. I need not assure you that the 
members of that committee, as well as all the officers of the 
government, desire in every way to respect the authority of 
all other federal officers in the island, and will co-operate in 
every way possible in the performance of their public duties. 
It is essential, however, that the proper policing of the harbor 
shall not longer be delayed, and some plan of action consistent 
with law must be adopted and put in force at once, subject, of 
course, in every way to the authority of the federal laws and 
of federal officers. 

I therefore request that you will let us hear from you at 
once in writing. In no other way can the matter be satisfac- 
torily considered by the committee. 
Very respectfully, 

JAMES S. HAKLAN. 

The CoLLEOTOE OF Customs. 
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CLAIM AGAINST THE INSULAR GOVERNMENT. 

• 

The insular goverDment is under no liability to reimburse the owner of a 
house built upon insular property and which was destroyed by the hurri- 
cane. The mere fact that the insular government^ finding such a build- 
ing on insular property, took possession of it and that it was destroyed 
by a hurricane while so in its possession^ does not either in law or in 
equity requii*e the insular government to pay its value to the owner. 

Office of the Attorney-General, 

May 12, 1902. 

Sir : I have the honor to acknowledge the receipt of your 
communication of April 26, enclosing certain papers, herewith 
returned, relating to the claim of Jos6 Garcia Perez against 
the insular government in connection with a certain building 
which formerly stood in the marina district of the Capital, 
and which appears to have been destroyed by the cyclone 
of August 8, 1899. 

I have not had time to study the papers exhaustively, but 
from such examination as I have made, I am impressed with 
the thought that Mr. Garcia makes no showing of title to the 
house that can for a moment be accepted even as a basis of 
negotiation, or any title sufficient to warrant him in asking for 
a consideration of his claim by any department of government, 
Nor does he make any showing of the right and authority of 
his grantor to make a sale of the building. That being the 
case, it does not seem necessary to enter upon a discussion of 
the legal questions involved. 

For your information however and in order that you may be 
more fully advised in case you should desire to pursue the mat- 
ter further, it may be well to inform you of certain facts that 
do not clearly appear -upon the enclos^ document. 

On the 29th of June, 1899, the military authorities went 
into possession of the house in question and used it for the 
storage of tools. They found the house situated on insular 
property, and being attached to the freehold it was clearly the 
duty of the public authorities to take possession of it and in the 
public interest to retain possession of it until properly advised 
that the title to it had passed into private hands. 

There is sufficient evidence that whatever claim Mr. Garcia 
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had acqaired was held by him for speculative purposes. He 
made no strong objection to the course of the government in 
taking possession. On the contrary, the records of this office 
show that on the 13th of July, 1899, in a communication ad- 
dressed to the Director of Public Works, the claimant offered 
the building to the government for the sum of five hundred 
pesos provincial money. The original document is in this office 
and the fact should be borne in mind, not only because it fixes 
Mr. Garcia's estimate of the value of the building at that 
time, but because it shows that he was making no strenuous 
objection to the possession of the building by the government, 
and that he was making no demand for its immediate *restora- 
tion to him, but that on the contrary, he was permitting the 
government to stay in possession while he carried on a negotia- 
tion with one of the departments for its sale to the govern- 
ment. 

Upon the receipt of his communication, an investigation as 
to the character of the title of Mr. Garcia was instituted and 
went forward with commendable promptness, the Solicitor 
General making a report to the Judicial Board on the seven- 
teenth of August. I do not understand from its terms that this 
report was intended as a final announcement by the law officer 
of the government upon the questions involved, but that it was 
a mere suggestion of the legal aspects of the case if the facts as 
stated by Mr. Garcia were found to be true. The conclusion 
reached in substance was that if the house had been lawfully 
sold to Mr. Garcia by any person having the authority to sell 
it, the insular government could not continue to keep it with- 
out paying rent to the owner. This report was dated however 
nearly ten days after the house had been destroyed by the hur- 
ricane. 

These facts are of importance in the consideration of the 
proposition announced by the law clerk of your office that the 
government is responsible to Mr. Garcia for rent from the time 
it took possession of the house to this date, notwithstanding the 
fact that the house was destroyed by an act of God. I am 
wholly unable to concur in this suggestion. If such a legal 
liability attached at all, it may well be asked : When will it 
end ? Moreover I am of the opinion that the government can- 
not be called upon to pay for its value at the time of its destruc- 
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tion by the hurricane, even if it be assumed that the house had 
been severed from the freehold and that the title to it bad law- 
fully passed to Mr. Garcia. It rested on public land. There 
is no claim that the government exercised bad faith in taking 
possession of it. Moreover there is no showing by Mr. Garcia 
either of an intention or of the expression to the public author- 
ities of his intention to remove it, or any showing that he had 
made any plans to remove it. On the contrary, the record be- 
fore me shows that it remained on public land and in the pos- 
session of the government with the tacit consent of Mr. Garcia 
and in order that he might carry on the negotiation with the 
government for its sale. In good faith the government insti- 
tuted an investigation as to his claim, doubtless with the idea 
of making a settlement with Mr. Garcia if found to be a just 
claim. While engaged in this, the house was destroyed by the 
overwhelming force of the elements. Under these circum- 
stances, to hold the government responsible is, in my judg- 
ment, out of the question. I recommend that Mr. Garcia be 
advised that his claim will not be further considered. 

On September 8, 1900, there were forwarded to you by the 
Attorney-General certain papers in connection with this mat- 
ter which may be useful to you. 
Very respectfully, 

JAMES S. HARLAN. 

The Seoretabt. 
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OFFICIAL LANGUAGE IN THE ISLAND. 

Eoglish is the official language of the legislative assembly, and the English 
copy of bills passed by that body are the laws of the island. 

Until July 1, 1902, Spanish is the official language in the supreme and 
district courts. After that date both Spanish and English may be used 
in those coui*t8. 

In the municipal and police courts, as well as in the municipal offices, Span- 
ish is the official language until the legislature shall determine otherwise. 
Both Spanish and English may be used in the offices of notaries and reg- 
istrars of propeii;y and in the several departments of government. 

The commander of the district of Porto Rico requests to be 
informed as to what is considered the official language of the 
island. 

[1st endorsement : ] Executive Mansion, May 17, 1902. Re- 
spectfully referred to the Attorney-General, asking whether he 
has ever had occasion to consider this matter. W. H. Hunt, 
Governor. 

[2d endorsement : ] Office of the Attorney-General, May 21^ 
1902. Respectfully returned to the Governor of Porto Rico. 
I have not heretofore considered this matter, but from my ex- 
amination of existing laws since the receipt of this reference I 
have arrived at the following conclusions : 1. English is the of- 
ficial language of the legislative assembly with respect to legis- 
lation ; the enactments by that body in English are the laws of 
the island. 2. Until July 1 next Spanish is the official language 
in all insular courts. After that date Spanish and English are 
both official languages in all insular courts except the municipal 
and police courts. 3. In the municipal offices as well as in the 
jnunicipal and police courts, Spanish is now the official language, 
and will continue so until the legislature shall determine other- 
w^ise. 4. Both Spanish and English are now official languages 
in the offices of notaries and of registrars of property. 5. In 
the several departments of the government, both languages of 
necessity have been used as official languages, and both Spanish 
and English are recognized by law as official in all insular offices 
after July 1 next. James S. Harlan. 
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SELLING BREAD UNDER WEIGHT. 

Bakers who persiatently make and sell bread that is under lawful weight 
reap an advantage which common honesty as well as the law forbid. 

A baker who intends to deal fairly and honestly with the public by the use 
of reasonable care will have no difficulty in avoiding the courts. 

Garcia Arias, Yndalecio, desires to know whether a differ- 
ence of five to ten grammes in the weight of bread would ren- 
der the person selling the same liable to the penalties imposed 
by law for selling short weight bread. 

[1st endorsement:] Secretary's Office, May 19, 1902. He- 
spectfuUy referred to the Attorney-General. 

• Charles Hartzell. 

[2d endorsement : ] Office of the Attorney-General, May 22y 
1902, Respectfully returned to the Secretary of Porto Rico, 
Circular number 156 of March 7, 1900, provides in article one 
that bread offered for public sale must be in loaves of 100, 200 
and 400 grammes. The question propounded by your corre- 
spondent is whether a shortage in the weight of bread sold of 
from five to ten grammes would render the baker liable to the 
penalty imposed by law in that connection. It is difficult to 
answer satisfactorily a question of this nature. Bakers that per- 
sistently make and sell bread that is underweight reap an ad- 
vantage which common honesty as well as the law forbid. A 
single case of underweight bread may be due to an inadvertence 
or carelessness, but it is not difficult for a baker to weigh his 
bread and sell it according to its weight ; if under the lawful 
weight, he can moderate his price accordingly. A baker who 
intends to deal fairly and honestly with the public in selling 
the product of his labor will have no difficulty, by the use of 
reasonable care, in avoiding the courts. James S. IIablan. 



The Commissioner of the Interior. 155 



LAW OF RAILROADS. 

The law of railroads, as set forth in the royal decree of December 0, 1887^ 
as well as the police regulations for its application of February 17, 1888,. 
are still in force so far as they do not modify the power of the Executive- 
Couucil, contained in the organic act, to grant franchises, privileges and 
concessions. 

The jurisdiction under the police law of railroads is lodged in the Commis- 
sioner of the Interior, and is to be enforced by him through the board of 
public works, subject to the intervention of the Governor, as set forth in> 
the law. 

The question of tariff schedules for railroads in the case of ordinances- 
granted since the date of the organic act is controlled by the terms of 
the respective ordinances. 

Office of the Attorn ky-Gbnebal, 

May 28, 1902. 

Sir : I have carefully examined the war department trans-^ 
lation of the law of railroads of the island of Porto Kico^ 
embodied in the Royal Decree of December 9, 1887; as well 
as the translation of the police law of railroads and regula- 
tions for its application of February 17, 1888. 

Although your reference does not call for an opinion in re- 
lation to the former law, it may be well to say that, in my 
judgment, it may be considered as still in force concurrently 
with and subordinate to the power lodged by the organic 
act in the Executive Council to grant franchises, privileges, 
and concessions ; or at least in force so far as it does not mod* 
ify that power, and as a guide to be followed at the discretion 
of the Executive Council in exercising the broad jurisdiction 
conferred upon it under the insular constitution. 

In the absence of a specific law to that effect, the police 
power is never to be regarded as having been repealed. By 
police power, I refer to the various duties, powers and privileges- 
commonly exercised by all governments under the authority 
of law for the protection of the pUblic welfare, health and 
safety. And therefore the general police powers, as set forth 
in the Spanish laws applicable to Porto Rico are fully pre- 
served, except in so far as they have been expressly repealed, 
modified or amended by subsequent laws. The police control 
by the state over railroads is of special importance in that it 
touches not only the public convenience but the public . safety » 
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And I do not find that that control, as established in the police 
law of railroads, has been repealed by any express enact- 
ment. I am of the opinion therefore that it is still in force, 
and that the jurisdiction under it is lodged in the Commis- 
sioner of the Interior, to be exercised by him through the 
board of public works, subject to the intervention of the 
Governor, as set forth in the law. 

The question of tariff schedules is controlled in the case of 
ordinances granted since the date of the organic act by the 
terms of the respective ordinances. I have not examined the 
police law of railroads in great detail, and in some other 
respects its terms may have to be considered as modified by 
the general power of the Executive Council to grant franchises. 
Generally speaking however and except as thus modified it is 
still in force. 

Very respectfully, 

JAMES S. HAELAK 

The Commissioner of the Interior. 



PERSONS CONDEMNED UNDER FORMER LAW NOT ENTITLED TO 
RE-TRIAL BY A JURY. 

The five prisoners under sentence of death in the Ponce jail, having been 
tried and sentenced by a court of judges in accordance with the law then 
in force, are not now entitled to a jury trial under a subsequent jury 
procedure act That act provides a method of ascertaining the guilt or 
innocence of persons accused of crime, and not for hearing causes already 
heard. 

Office of the Attorney-General, 

June 2, 1902. 

Sir : I have the honor to acknowledge the receipt of your 
communication of May 29, written in your capacity as the pro- 
fessional adviser and attorney of the four prisoners under sen- 
tence of death in the Ponce jail. 

Upon the theory that a jury trial is more advantageous to 
accused persons than a trial by a court of judges, and in view of 
the general principle in Spanish jurisprudence that a subsequent 
law more favorable than a former law must accrue to the benefit 
even of prisoners condemned, you assert that your clients are 
now entitled to a jury trial. 

I am not able to acquiesce in this opinion, and I do not hesi- 
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tate to affirm my 1)elief that neither in the American nor in the 
Spanish jurisprudence, nor in the jurisprudence of any other 
enlightened nation, will you be able to find a single case where 
a subsequent change in the procedure for the trial of men 
accused of crime has been held to give to prisoners already con- 
demned the right to a new trial. This theory, if made effective, 
would give to every man now confined in the presidio a right 
to a new trial before a jury. 

The jury procedure act of 1901 has no application to the case 
in question. That act is a law of procedure for ascertaining 
the guilt or innocence of persons accused of crime, and not for 
the hearing of cases already heard. 
Very respectfully yours, 

JAMES S. HARLAN. 

Jkir. Luis Llobens Torbbs. 



THE MUNICIPALITY OF CULEBRA. 

The act for the conBolidation of certain municipal districts of Porto Rico, 
approved March 1, 1902, cannot be made effective with respect to that 
clause which requires the island of Culebra to be annexed to the munic- 
ipal district of the island of Vieques. The island of Culebra is not a 
municipality and has no municipal officers, but is under the control of a 
Governor's delegate. And as the act in question contains no adequate 
provisions for carrying it into effect with respect to the island of Culebra, 
its political condition is not affected thereby and the Governor's dele- 
gate still has authority to administer its affairs. 

Office of the Attorney-Genebal, 

June 11, 1902. 

Sir: I have the honor to acknowledge the receipt, under the 
endorsement of the Secretary of Porto Rico, of a communica- 
tion to you of the 23d of May from the Governor's delegate in 
the island of Culebra, with respect to the turning over of cer- 
tain public property to the municipality of Vieques under the 
terms of an act entitled, " An act for the consolidation of cer- 
tain municipal districts of Porto Eico," approved March 1, 1902. 

A careful consideration of the terms of that enactment will 
show that it cannot be made effective with respect to the clause 
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that requires the island of Culebra to b6 annexed to the mu- 
nicipal district of the island of Vieques, no adequate provisions 
to that effect having been made by the legislature. In every 
paragraph of the act, provision is made for the annexation of 
one municipality to another, and for the abolition of the offices 
of the abolished municipalities and the transfer of their mu- 
nicipal duties to the municipal officers of the greater municipal 
district. There are provisions also for the turning over to the 
greater municipal district of the public property of the abolished 
municipality. The island of Culebra however is not a munici- 
pality ; it has no municipal offices, nor any municipal property. 
It is governed by a Governor's delegate, and most of the pub- 
lic buildings and public property existing on the island seem to 
have been erected out of insular funds upon lands belonging to 
the insular government. The act contains no provision to abol- 
ish the Governor's delegate or to withdraw from him the du- 
ties now required of him by law. It contains no provision for 
turning over the insular property in the island to the munici- 
pality of Vieques or to any other municipal district. In other 
words the act wholly fails to contain provisions adequate and 
necessary for carrying it into effect with respect to the island 
of Culebra. 

I am therefore of the opinion that the island must continue 
to be administered under your authority by a delegate in ac- 
cordance with the laws now existing until the legislative as- 
sembly of Porto Rico shall have made provisions for its govern- 
ment in some other manner. 

If you concur in these views it may be well to give imme- 
diate notice to the Secretary and to the Treasurer, as both de- 
partments are doubtless making their dispositions in respect to 
Culebra under the act in question. You will know whether 
the Auditor and Commissioner of the Interior will also require 
notice. 

I have the honor, sir, to be your obedient servant, 

JAMES S. HARLAN. 

The Governor. 
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MUNICIPAL FUNDS NOT SUBJECT TO GARNISHMENT. 

Funds collected by the Treasurer of the island under the authority of law 
for general municipal purposes are impressed with a trust for those pur- 
poses and must be applied to the support of the municipal government 
for which they were collected. They cannot be diverted by process of 
garnishment. 

A person having a claim against a municipality which has been reduced to 
judgment may compel its payment by the municipality only in the man- 
ner provided by law. 

Office of the Attokney-General, 

June 13, 1902, 

SiK : I have the honor to acknowledge the receipt of your 
communication of to-day, enclosing a summons to you as 
garnishee in the case of Bevjarnin J. Horton v. The Munici- 
pality of AgudfliUa, pending in the District Court of the United 
States for Porto Rico, and requesting my advice in the premises. 

It is the common understanding among legal writers that a 
municipal government is nothing more or less than the hand of 
the central government guiding and directing, according to law, 
the affairs of a particular locality. The only object of the 
creation of municipal corporations is that they may act as the 
administrative agents of the state for urban communities, and 
provide for a more exact local government than the central 
authorities could give to them. With this end in view munici-. 
pal governments enjoy the power of taxation for local purposes ; 
and to them and to the local officials are assigned certain 
political and civil duties, which, within limitations, are common 
to all municipalities under whatever sovereignty they may exist. 

Being an instrument of the state for local government, they 
must not be deprived by a court of the opportunity of carrying 
out the public purposes for which they are formed. A learned 
writer has said : 

Deprived of its regular and adequate supply of revenue, such a corpora- 
tion is practically destroyed and the ends of its erection thwarted. Based 
upon considerations of this character, it is the settled doctrine of the law 
that not only the public property, but also the taxes and public revenues 
of such corporations, cannot be seized under execution against them, either 
in the treasury or in transit to it. Dillon's Municipal Corporations, 100. 

The funds in your hands were raised under special authority 
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of law for general municipal purposes. They are impressed 
with a trust in order that those purposes may be carried out, 
und they cannot be diverted from those purposes by process of 
this kind. To state it in another way, I am of the opinion that 
in the absence of a special statute on the question, the funds in 
your hands belonging to the municipality in question cannot be 
seized on process of garnishment. . 

There are several other suggestions of a legal nature that 
may be made, but I will not burden you with them at this time. 
I will add however that I know of no authority for issuing such 
a writ out of the District Court of the United States for Porto 
Kico, for garnishment is not a common law action. And in any 
event it does not seem to be available in a suit against a mu- 
nicipality, in view of the fact that the local law contains ade- 
quate provisions for compelling the payment by a municipality 
of a claim against it which has been reduced to judgment. I 
will take the propfer action in the matter and further proceed- 
ings in the case will be looked after in this office. 
Very respectfully, 

JAMES S. HARLAN. 

The Treasursr. 



SUPERIOR BOARD OF HEALTH— LOCAL HEALTH AUTHORITIES. 

Under the act providing for the appointment of a director of health the 
legislature gave to the superior board of health paramount control of 
the sanitary affairs in the island. 

Construing the act in all of its parts it is apparent that the effect of the 
proviso at the end of section 12 is to put the local boards of health under 
the direct supervision and administration of the central body, and to 
subject the local officials in all sanitary matters to the direction of the 
supeiior board. 

Office of the ArroRNKY-GENEBAL, 

Jun^ 25, 1902. 
Sir : In your communication of the 18th, you ask for an 
interpretation of a proviso at the end of section 12 of an act 
entitled, " An Act to provide for the appointment of a director 
of health, defining his duties as such, and establishing a Su> 
perior Board of Health, and for other purposes,'^ approved 
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March 1, 1902 ; and you state that by some the opinioa is en- 
tertained that the result of this proviso is to transfer to the local 
board of health the performance of all of the duties set forth in 
sections 6, 7, 8, 9, 10, 11, and 12 of the said act. 

It is apparent from an examination of the act that the Su- 
perior Board of Health was intended by the legislature to have 
paramount control of sanitary matters in this island. In a small 
country so densely populated, inattention in health matters in 
one municipality may immediately affect and endanger the 
health of the residents of another municipality. The necessity 
therefore of a strong insular body is apparent and finds expres- 
sion, in my judgment, in the act in question. With this end in 
view the legislature, under sections 6, 7, 8, 9, 10, 11, and 12, has 
delegated to the insular board certain duties and powers. It 
is said that these powers having been granted to the insular 
board, the effect of the proviso in question is to take them away 
again. I do not think that the pi-oviso will bear such an inter- 
pretation. 

The several sections mentioned in the proviso contain the fol- 
lowing provisions : Section 6 requires the superior board to make 
sanitary investigations and inquiries concerning the cause of 
sickness ; section 8 requires it to frame and publish rules and 
regulations for the public hygiene ; section 9 requires the ap- 
proval by the board of plans for water supplies, drainage and 
sewerage ; and section 10 requires the board to establish rules 
for the admission of persons to the practice of medicine, sur- 
gery, etc. Does the proviso mean that all these very important 
duties shall not be performed by that board, but by the local 
board? Are the powers delegated immediately withdrawn, 
leaving to the insular body nothing but ineffective and nominal 
functions? 

Clearly none of these things was intended. On the contrary^ 
considering the act in all its parts, the only conclusion that 
can be deduced from the proviso is that the local boards of 
health are put under the direct supervision and administration 
of the Superior Board of Health, and that they are made a 
part of the insular body, subject in all matters mentioned in 
the act to the direction, supervision and orders of the superior 
board. This interpretation is supported and strengthened by 
section 47 of the act entitled, " An Act concerning municipali- 
11 
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ties," approved March 1, 1901, where it is provided that the 
local health officer shall " perform all such further duties as 
may be further imposed upon him by law or by regulations of 
the Superior Board of Health." 

After careful study of the act, I am of the opinion that the 
effect of the proviso is to give the Superior Board of Health 
the right, in carrying out the powers conferred upon the insular 
board in sections 6, 7, 8, 9, 10, 11, and 12, to make use of the 
local health officials as well as their own insular inspectors, and 
to require the local health officials to look to it for instructions 
and orders and to obey such instructions and orders upon their 
official responsibility. 

Very respectfully yours, 

JAMES S. HAELAN. 

The President of the Superior BoAsib of Health. 



CLERKS OF CIVIL REGISTERS-HOW APPOINTED. 

The right of municipal judges to appoint clerks of the civil register for 
the proper keeping of which the municipal judges are still officially re- 
sponsible has Dot been repealed by the new municipal law; and the sala- 
ries of such clerks are still properly chargeable to the municipal budgets. 

Alcalde of Juana Diaz requests information as to whether 
the alcalde or municipal judge can appoint the ofiScials in 
charge of the civil register. 

[1st endorsement:] Office of the Treasurer, June 17, 1902. 
Eespectfully forwarded to the Secretary of Porto Rico. Wil- 
liam F. WiLLOUGHBY. 

[2d endorsement:] Secretary's Office, June 19, 1902. Re- 
spectfully referred to the Honorable Attorney-General for his 
opinion. Chas. Habtzell. 

[3d endorsement : ] Office of the Attorney-General, Jvne 26^ 
190S, Respectfully returned to the Secretary of Porto Rico. 
I have been unable to find any section of the municipal law 
that takes away from the municipal judges the power specific- 
ally given to them under the law formerly in force to appoint 
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a clerk of the civil register, for the proper keeping of which 
the municipal judges are still officially responsible. 

I am of the opinion also that the salary of the clerk of the 
civil register under the new law still continues to be a charge 
upon the municipal budget. The general provisions in the new 
enactment cannot alter or supersede the specific provisions 
formerly in force. 

The foregoing observations are limited to municipalities that 
have not been abolished by recent law. With respect to mu- 
nicipalities that cease to exist after the first of July, the law 
provides that the civil register shall be in charge of a commis- 
sioner appointed by the alcalde of the consolidated town. 
Jamss JS. Hablan. 



FOREIGN CLERGYMEN-RIGHT TO CELEBRATE MARRIAGE. 

Article 148 of the new civil code does not exclude priests and ministers of 
countries other than Porto Rico and the United States from the right to 
perform the marriage ceremony in the island. 

Office of the Attorney-Genbbal, 

June '26, 19(Mi. 
Sir : I have the honor to acknowledge the receipt of your 
communication of this date, in which you invite my attention 
to article 148 of the new civil code: 

Any clergyman or minister of any religion or sect, whether a citizen of 
Porto Rico or of the United States, may solemnize marriages in Porto Rico 
whenever a license lias been issued in the manner herein provided. 

The question which you propound is whether the phrase, 
" whether a citizen of Porto Rico or of the United States," has 
the effect of excluding clergymen, priests and ministers of other 
countries from solemnizing marriages in Porto Rico. 

I am of the opinion that the clause does not bear such an in- 
terpretation. The intention of the clause is to emphasize the 
principle that in order to entitle a priest or minister to solem- 
nize marriage it shall not be necessiiry that he be a citizen of 
Porto Rico. I regard the clause as explanatory of this princi- 
ple, and not as excluding priests and ministers of countries other 
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than Porto Rico and the United States from the right to per- 
form the marriage ceremony in this island. 
Very respectfully, 

JAMES S. HARLAN. 
Reverend Pedro Maria Berbios. 



SLAUGHTERED CATTLE— UNITED STATES INSPECTION 
CERTIFICATES. 

Certificates issued under tlie authority of the agricultural department of 
the United States must be accepted by the local inspection authorities, 
when they accompany refrigerated beef imported into Porto Rico, as 
sufficient evidence that the animals slaughtered were fit to be slaughtered 
and tliat sanitary conditions were complied with. 

Whether such beef on arrival or at the time it is offered for sale is in a fi.t 
state for consumption is a matter that may be inquired into by the local 
authorities. 

Office of the Attorney-General, 

July 5, 1902. 

Sir : In reply to your communication of the 26th of June, I 
have the honor to say that inspection certificates issued under 
the authority of the Agricultural Department of the United 
States must be accepted by the local inspection authorities, when 
they accompany refrigerated beef imported into the Island of 
Porto Rico, as suflBcient evidence that sanitary conditions were 
complied with in the slaughter of such beef, and as sufficient 
evidence that the animals so slaughtered w^ere fit to be slaugh- 
tered. Whether the beef on arrival or at the time it is ofi'ered 
for sale is in a fit state for consumption, is a matter that may 
be inquired into by the local inspection authorities, for which 
inspection they are entitled to reasonable fees not exceeding 
the amount provided by law. In case the local inspection au- 
thorities exceed their powers in making this local inspection or 
demand unreasonable fees, you have the right of appeal to the 
proper administrative authorities for redress. 
Very respectfully, 

JAMES S. HARLAN. 

Gborgb H. Saldana, Esquire. 
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AUTOPSY FEES. 

The legislative assembly having provided that no claim for medical aatop- 
sies performed between July 1, 1890, and July 1, 1902, shall be paid ex- 
cept upon the approval of tbe Attorney-General, who is required to 
demand legal proof of the performance of the autopsy and to estimate 
the value of the services rendered, Heldj that the usual certificate of the 
judge under whose authority such an autopsy was performed is not suffi- 
cient authority to prove the performance or the value of the services. 

Inasmuch as the new act in relation to autopsy fees fixes the basis of com- 
pensation for autopsies performed after the act went into effect, it is 
proper for the Attorney-General to adopt that basis in making compen- 
sation for autopsies performed prior thereto. 

Office of the Attobney-Gkneral, 

• Jidy 6, 1902. 

Sib : I have your letter of the 5th, which I have read with 
great care. It sets forth clearly your point of view in the 
matter of autopsies, but I am not able to agree with you, and 
for that reason I deem it my duty, as well as a pleasure, to ex- 
plain to you fully the rule which has been adopted in the de- 
partment for the adjustment of these claims. 

The legislative assembly at its recent session passed a de- 
ficiency appropriation for the payment of claims for medical 
autopsies performed between July 1, 1899, and July 1, 1902 ; 
but it provided that no claim should be paid except upon the 
approval of the Attorney-General, who is required by the act 
to demand sufficient legal proof of the rendition of the services 
and to estimate the value of the services rendered. These claims 
can therefore be paid by me only upon compliance with the 
special terms of the law making the appropriation. Instead of 
permitting me to accept the usual certificate of the judge under 
whose authority the autopsies were performed as sufficient evi- 
dence both of the rendition of the services and of the value 
thereof, I am required by the law to take up the matter anew. 
And so this department, in the adjustment of these claims, has 
been compelled to make an investigation of each case, taking 
steps in addition to the signature of the judge, to ascertain 
whether the services were performed and to fix the compensa- 
tion therefor. The terms of the law leave to the Attorney- 
General no other course, as I think you will agree after reading 
it over with the same care with which I have studied it. 
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It is true as you very correctly state that laws have no re- 
troactive effect ; but this rule has no application to this matter. 
The legislature has agreed to pay these claims upon certain 
conditions, and the claimants are left to choose whether they 
will accept payment under those conditions or not. One of 
these conditions is that I shall ascertain the value of the serv- 
ices. It is obvious that in order to do this I must adopt some 
rule of general application. And although I am not bound hy 
the act of February 26, 1902, which fixes the compensation for 
future autopsies, nevertheless, as the legislature has expressed 
its opinion upon the question so conclusively, I have to some 
extent adopted the legislative opinion as a guide for my own 
action in connection with the claims for past services. As that 
act sets the legal -estimate of the value of such services for the 
future, it would be unbecoming in me wholly to ignore it in 
reaching an estimate of value for the past. 

I have the highest respect for the medical profession. In- 
deed it seems to me that that profession has, during the past 
few years, made more advance for the world's good than any 
other profession. I also feel that in many cases the fees 
allowed by law may not be a sufficient compensation ; but, 
like lawyers, physicians are to some extent public servants, and 
neither lawyers nor physicians in many cases are adequately 
compensated. 

I hope that upon full reflection you will see that no other 
course is open to this department than the one that has been 
adopted. 

Very respectfully, 

JAMES S. HAELAN. 

Db. Francisoo Sbin. 
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THE NEW MUNICIPAL LAW. 

An act entitled ** An Act concerning Municipalities," approved March 1, 
1902, construed and lield to be now effective in all of its parts, the pres- 
ent officials to be utilized to carry out its provisions until the general 
municipal elections. 

The new municipal law provides for the distribution of municipal powers 
and functions between legislative and executive branches. It is there- 
fore no longer competent for the alcaldes to preside at the meetings of 
the municipal councils, but municipal councils must at once elect their 
presiding officers. 

Office of the Attorney-Genbbal, 

Jvly 7, 1909, 

Sir: The Assistant Secretary has made a verbal request for 
an interpretation of the proviso of section 65 of the act entitled, 
"An Act concerning Municipalities," approved March 1, 1902. 
Stated briefly, the question propounded by him is whether the 
alcaldes of the several municipalities shall, until the second 
Monday of January next, continue to sit with the municipal 
councik as their presiding oflBcers, with the right to vote on 
measures under consideration in accordance with the provisions 
of the prior law ; or whether the several municipal councils shall 
now elect their presiding oflicers from among their own mem- 
bers, as contemplated in the new law, leaving to the alcaldes 
the performance of executive duties only. 

The new law bears some evidence of legislative haste in its 
enactment, and in connection with some of its phases other 
than the one inquired of by the Assistant Secretary, I have 
found it diflBcult of clear interpretation. With respect however 
to the question now before us, I think that but one conclusion 
is adequate when the whole act is considered and closely 
studied. 

The act requires a presiding officer to be chosen by the mu- 
nicipal council from among its own members. It is true that 
no special provision is made for the selection of such an officer 
until the second Monday of January immediately following the 
general elections. Nevertheless section 66 in express terms 
provides that until the new councils are elected and have quali- 
fied the present councils "shall exercise all the powers con- 
ferred upon them by this act." Among the powers conferred 
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is the power to elect one of its own members as its presiding 
officer. The same proviso requires that the alcaldes "shall 
exercise M the powers conferred upon them b}'^ this act." 
Among these powers vested in the alcaldes is the right to veto 
ordinances and municipal regulations. 

From these various provisions it is evident that one of the 
special changes in policy intended by the new act was the sep- 
aration of municipal powers and functions into two branches, 
one the legislative branch and the other the executive branch. 
In my judgment, it was the intention of the legislature under 
the proviso in question to utilize the present officials in order to 
carry out this general purpose at this time. I can see no other 
meaning in the provision which gives to the present councils 
and the present mayors all the powers conferred upon them by 
the act. 

There are other indications of this intention in the act. From 
section 18 it is manifest that it. was the intention of the leg- 
islature that there should be a president of the council from 
the date the act goes into effect, and that his presence at each 
meeting should be noted on the journal. In section 28 provi- 
sion is made for the presentation of ordinances to the mayor 
and for their return by him to the council with his approval or 
disapproval ; all of which, in conformity with the general prin- 
ciples underlying the act, seems to indicate a complete separa- 
tion of the mayor after July 1, when the act went into effect, 
from participation in legislative functions. The same sugges- 
tion is obtained from section 30. But when we come to sec- 
tion 33 all doubt seems to disappear. Here is a clear, affirmative 
declaration that the alcaldes shall take no part in the meetings 
of the councils and that they shall appear before the council 
only when specially requested to do so. It seems to me im- 
possible to escape the force of this provision, when taken in 
connection with the proviso of section 65, which states that the 
councils and alcaldes " shall exercise all the powers conferred 
upon them by this act." 

Taking all of the provisions of the act together, it cannot be 
doubted that it was the intention of the legislature in enacting 
the proviso of section 65, to avoid the necessity of a special 
election before the elections in November next, by utilizing the 
present officials to carry the act out at this time in all its parts 
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so far as is possible. I am therefore of the opinion that it is 
the duty of the several municipalities of the island now to elect 
presiding ofiScers, and that after July 1 the several alcaldes 
must refrain from participating in legislation and must become 
-executive officers only, in the technical sense of that phrase. 
Very respectfully, 

JAMES S. HARLAN. 
The Seobbtaby. 



THE PARDONING POWER-CONDITIONAL PARDONS. 

Under the pardoning power the Governor may gi*ant pardons conditioned 
upon the acceptance by the prisoner of some punishment other than the 
one adjudged by the court. 

A sentence of imprisonment may be commuted by the Governor to the pay- 
ment of a fine, but in such case the order should be tiiat the pardon will 
become effective only upon such payment being made. 

Office of the ATroRNEY-GENERAL, 

July 9y 190e. 
Sir : Mr. Wirt, when Attorney-General of the United States, 
in a communication to the President, dated on March 30, 1820, 
said: 

The power of pardon as given by the constitution is the power of abso- 
lute and entire pardon. On the principle however that the greater power 
includes the less, I am of the opinion that the power of pardoning abso- 
lutely includes the power of pardoning conditionally. 

In the same communication he gives instances in which the 
President of the United States has pardoned convicts on the 
condition that they would join the navy of the United States. 

The language conferring the pardoning power upon the Gov- 
ernor of Porto Rico is substantially the same as the language 
used in the Constitution of the United States, and I think that 
it should bear the same construction, although I find decisions 
in Virginia and Texas holding that a condition annexed to a 
pardon is void. The weight of authority however seems to be 
to the contrary. 

In Exi parte Wells, 18 How. 307, it was suggested that a con- 
dition annexed to a pardon amounted to legislation by the Pres- 
ident of a new punishment to be suffered by the convict ; but 
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the court took a different view, and, interpreting that clause in 
the constitution by reference to the pardoning power as under- 
stood in the old English law, held that it was competent for the 
President to grant a conditional pardon. See also Ross v. Mc- 
Intyre, 140 U. S. 453. 

The President of the United States has frequently commuted 
the penalty of death to imprisonment for life. Such action is 
nothing more or less than the granting of a pardon from the 
sentence imposed upon condition of the acceptance by the pris- 
oner of imprisonment for life in lieu of the penalty of death. 
So in the case to which you referred this morning, the granting 
of a pardon from the sentence of imprisonment upon the condi- 
tion that the prisoner shall pay a reasonable fine differs in no 
legal respect from the commutation of a death penalty to im- 
prisonment for life. 

I have not had time to consider the question elaborately; but 
your power in issuing pardons to impose conditions is not to be 
doubted. I think however that in the case of a commutation 
of a sentence of imprisonment to the payment of a fine, it would 
be well so to formulate your order that the pardon will become 
effective only upon the payment of the fine. In case therefore 
of your concurrence in my recommendation in the casein ques- 
tion your order should be so drawn. 

I have the honor, sir, to be your obedient servant, 

JAMES S. HARLAN- 

The Governor. 



MUNICIPAL LAW— APPOINTMENT OF INSPECTORS. 

While there is in the municipal law no special provision authorizing the 
appointment of municipal inspectors, nevertheless it is a common rule of 
interpretation that the delegation of a general power includes the grant 
of the particular powera without which the general power will fail or 
cannot be executed. 

In requiring a municipality to perform certain public duties the legislature 
impliedly grants to it the power to employ the means and agents suit- 
able and necessary for carrying out these duties. 

Office of the Attorney-General, 

July 10, 1902. 
Sir : The question propounded by the alcalde of San Juan in 
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his communication of June 30, is whether the power exists un- 
der the new municipal law for the appointment of " municipal 
inspectors," whose duty shall be to aid the alcalde and his 
several comisarios in seeing to the execution of municipal laws 
and ordinances, and to the performance of municipal duties. 
The alcalde states that from time immemorial the municipality 
has employed inspectors of this character, and that in pursu- 
ance of this custom and under the authority, as is contended, of 
the new act concerning municipalities, provision has been made 
in the budget of this fiscal year for the employment of five such 
officials. 

In section 23 of the new municipal law are set forth the gen- 
eral corporate powers of municipalities. It is manifest that 
these municipal powers cannot be properly executed and carried 
out without proper inspection. And the municipal council of 
San Juan is apparently of the opinion that the alcalde and his 
comisarios are not able personally to inspect all such matters 
and that aid is necessary. Under these circumstances I am of 
the opinion that authority exists under the act in question for 
the employment of officials having the general duties defined 
in the communication of the alcalde. Although I do not find 
in the law any special provision authorizing the appointment of 
municipal inspectors, nevertheless it is a common rule of inter- 
pretation that the grant of a general power includes the partic- 
ular powers without which the general power will fail or cannot 
be executed. In requiring of a municipality the performance 
of certain public duties, the legislature impliedly grants to it 
the ix)wer to adopt and employ the means and agents suitable 
and necessary for performing those duties. I need not add that 
by employing such officials to aid in the performance of general 
municipal duties no new powers are given to the municipality 
or to such officials. I see no objection to calling them munic- 
ipal inspectors, but they can only perform such duties as are 
assigned to them by the alcalde or his comisarios, or by the 
other municipal officials whose offices are established by the 
statute, to aid them in carrying out the powers already granted 
to the municipality. 

Very respectfully, 

JAMES S. HARLAN. 

The Seobetaby. 
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MUNICIPAL LAW— APPOINTMENT OB' INSPECTORS. 

It is a well settled principle of construction that statutes apparently in 
conflict must be reconciled and validity be given to each, so far as that 
may be done on any fair hypothesis as to their meaning. 

Applying that rule of interpretation, section 35 of the insular police law 
is not irreconcilable with sections 46, 47 and 48 of the municipal law. 
Under the latter municipal inspectors may be appointed, while the former 
was intended to correct a prior abuse and to limit the number of such in- 
spectors. 

Office of the Attornet-Genebal, 

July 18, 1902. 

Sib : I have the honor to acknowledge the receipt of a com- 
munication of July 15, from the Assistant Secretary in which, 
among other matters, he asks whether, in view of the provi- 
sions of sections 46, 47 and 48 of the municipal law, section 35 
of the insular police law is to be considered inoperative in whole 
or in part. 

It is a well recognized principle of construction that statutes 
which apparently conflict with each other should be reconciled 
and validity be given to each, so far as that may be done on any 
fair hypothesis as to their meaning and interpretation. Apply- 
ing this rule, I find it possible to so construe section 35 of the 
insular police law with sections 46, 47 and 48 of the municipal 
law as to give effect to both without impairing the provisions 
of either. 

From the enumeration of his duties in section 47 of the mu- 
nicipal law, it is evident that the health officer was intended not 
only to be the head of the municipal sanitary service, but also 
to furnish gratuitous medical attendance to the poor. Provi- 
sion is made for the appointment of one or more assistant health 
officers ; but as they, as well as the health officer, must be li- 
censed physicians, their number must of necessity be limited. 
In a city of the size of San Juan, Ponce or Mayaguez, the giving 
of professional aid to the indigent sick of the community and 
their general duties in the health department may well be as- 
sumed to occupy their time more or less fully. In addition, the 
health officer is also required to enforce regulations relating to 
public sanitation. This alone indicates the necessity, from which 
is to be inferred the legislative intention, that he should be 
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supplied with proper assistants for discharging that duty. In 
addition, he is required to enforce the cleansing of the streets^ 
yards and alleys, the cleaning of earth closets, privies, ash pits,. 
cess pools, and to suppress nuisances. While the public health 
officer and his professional assistants must give their attention 
and supervision to these matters, I do not iind anything in the 
act forbidding a municipality to employ inspectors of a non- 
professional character to aid them in seeing that their orders 
are carried out. The health officer is also required to keep a 
registry of vital statistics. This may require a clerk, and, in 
my judgment, one may be appointed, although not expressly 
provided for in the law. They also have charge of the inspec- 
tion of hospitals, cemeteries, etc., and perform such further du- 
ties as may be imposed upon them by law or by the Superior 
Board of Health or by municipal ordinances. 

The extensive character of these functions indicates the ne- 
cessity of supplying the health officers with such assistants in 
the way of inspectors or other aides as he may require to carry 
out the duties imposed upon him. Disregarding section 35 
of the insular police law, and following the line of thought 
contained in my communication to you of July 10, relating^ 
to a similar matter, the power to appoint assistants to be desig- 
nated as sanitary inspectors or by any other proper title, is to 
be found by implication in the municipal law itself. These 
numerous duties being required of the health officer it is to be 
inferred that section 47 carries with it the power of the mu- 
nicipal council to provide for the necessary aid in the way of 
clerks, inspectors, etc. In fact section 35 of the insular police 
law is not to be regarded so much as a legislative authority 
for the employment by municipalities of sanitary inspectors, 
as a legislative limitation of the number of inspectors to be so 
employed. It was intended to correct an abuse existing under 
the prior municipal law. It may therefore be disregarded as 
authority for the appointment of such inspectors, but it cannot 
be disregarded as a limitation upon that authority ; on the con- 
trary, in my judgment it is in full force as a limitation. 

It is not necessary to add, in view of what has been said here, 
that any sanitary inspector provided for by the municipal coun- 
cil will be under the immediate and direct authority of the 
health officer. And as the power to provide for such officers 
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is to be foand in the municipal law, it is clear in view of the 
definite terms of section 32 of that law that they can be ap- 
pointed by the alcalde only and not by the municipal council. 
Very respectfully, 

JAMES S. HARLAN. 
The Secbetaby. 



NOTARY— MORAL CHARACTER 

Id connection wifch an application for appointment as a notary the atten- 
tion of the Chief Justice is called to some facta in relation to the appli- 
cant, and the hope is expressed that his appointment will be refused. 

Office of the Attorney-General, 

July 19, 190e. 

Sir : I have the honor to hand you herewith the application 
of Antonio Suliveres Kivera of Arecibo for appointment as a 
notary, together with his bond. The latter has been presented 
for my approval in accordance with law. 

The petitioner is the man that was the subject of a communi- 
cation by me to you on the 23d of November last, with which 
I transmitted for your consideration certain letters in his own 
handwriting, in which he advised a client, in case he could not 
get sufficient witnesses to testify in his behalf in a suit then 
pending, to purchase them. On the 23d of December, on be- 
half of your court, you made a response, indicating that noth- 
ing could be done under the law as it existed. You, however, 
characterized his proposals to his client as acts of immorality. 

As the new law under which lawyers may be permitted to 
practice as notaries requires them to be of good moral character, 
I call the matter to your attention in the hope that you will see 
fit to refuse the a])plication. I certainly shall not approve the 
bond until you have in writing approved the petition. 

I also observe with some astonishment that the man now re- 
fers to himself as a lawyer. Will you be kind enough to advise 
me whether he has been admitted to the bar ? At the time the 
matter first came to my attention, he did not claim to enjoy 
that title. 

Very respectfully, 

JAMES S. HARLAN. 

The Chief Justice. 
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PASSPORTS NOT TO BE ISSUED BY INSULAR AUTHORITIES. 

The issuiag of passports is a function that pertains to sovereignty, and is 
cnstomarily performed by officials authorized by the sovereign. 

In view of federal legislation in relation to passports it is nut competent for 
the Secretary of Porto Rico to issue passports or certificates of identity 
to citizens of Porto Rico about to travel abroad. Certificates so issued 
are obnoxious to the spirit of section 4075 of the Revised Statutes of the 
United States, and to the public policy of the United States as expressed 
in federal statutes. 

Offiok op the Attorney-General, 

July 21, 1902. 

Sir : I have the honor to acknowledge the receipt of your 
communication of the ISth, in which, referring to occasional 
applications made to you for some form of certificate to be 
used in lieu of a passport by PortQ Ricans travelling in for- 
eign lands, you indicate that it has been your custom hereto- 
fore to require a citizen of Porto Rico about to proceed abroad 
to present a certificate of residence and citizenship from his 
alcalde, and then to certify upon it under the great seal to the 
official character of the alcalde and to the genuineness of his 
signature ; and you express the view that under the language 
of section 7 of the organic act it may be competent for you to 
issue certificates directly to such applicants, certifying that the 
holder is a citizen of Porto Rico, and that such certificates, if 
issued, would have the legal effect of guaranteeing to the holder 
the protection of the United States. Upon this state of facts 
you ask whether it would be better to continue to authenticate 
the signature and official position of the alcalde or to issue a 
certificate of citizenship directly to the traveller when properly 
accredited to you. 

I find in the reports of the Supreme Court of the United 
States but one adjudication on the question of passports, and 
the question there involved is not pertinent to your inquiry. 
But your attention is called to sections 4075, 4076, 4077, and 
more particularly to 4078, of the Revised Statutes of the United 
States. The latter forbids any state official to issue to a citi- 
zen of the United States a certificate " in the nature of a pass- 
port," and attaches a penalty for a breach of its provisions. Of 
course you are not an official of a state, and it has not been 
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decided that citizens of Porto Rico are citizens of the United 
States. As a penal statute, the last-named section would there- 
fore have no application. But I take it to be a sufficient indi- 
cation of the policy of the United States to require us not to 
offend the spirit of the law as thus expressed in federal legisla- 
tion. 

In 1835, Mr. Forsyth, then Secretary of State, in a communi- 
cation addressed to the Secretary of the Commonwealth of Mass- 
achusetts, in reference to the custom in Massachusetts of issuing 
certificates of citizenship to citizens of that commonwealth go- 
ing abroad, stated that the practice was of no concern to his 
department. But Mr. Fish, when occupying the same office in 
1875, expressed the view that passports issued by governors of 
states were not only invalid, but were an invasion of the exclu- 
sive prerogative of the government of the United States in that 
behalf. In 1877 Mr. Evarts considered that the issuing by a 
notary of a certificate of identity to a person about to travel 
abroad was an infraction of the statute to which I have called 
your attention. 

Generally speaking, the issuing of passports is a function 
that pertains to sovereignty, and is customarily performed by 
officials authorized by the sovereign. The sovereignty of this 
island is lodged in the government of the United States, and I 
am of the opinion that a certificate of identity given by you U> 
a citizen of Porto Rico about to travel abroad and to be used 
in place of a passport would be obnoxious to the spirit of the 
statute to which I have alluded. I therefore recommend that 
the method heretofore followed by you in certifying to the 
official character and the genuineness of the signature of the 
alcalde is as far as you ought to go in this connection until 
Congress has legislated on the question,^ or at least until the 
authorities in Washington have been consulted. It might in- 
deed be well to call the matter to the attention of the Secre- 
tary of State with a view to obtaining from him some definite 
ruling upon the question. 
Very respectfully, 

JAMES S. HARLAN. 

The Secretary. 

1 On June 14, 1902, the President approved an act of Congress amending 
section 4075 of the Revised Statutes so as to authorize the "chief or other 
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THE TREASURER'S RIGHT TO EXAMINE BANKS. 

Although the right of au indiTidual to do a banking business was formerly 
considered a common law right not subject to prohibition or legislative 
control, nevertheless corporations stand on a different basis, and the ten- 
dency of recent legislation has been to subject all quasi-public corpora- 
tions to inspection and regulation in the genei*al public interest. 

Under the intei-nal police power common to every state, banks are subject 
to general regulation and inspection; and under the authority of sec- 
tion 64 of the revenue law of 1901, the ti-easurer is authorized in making 
an examination of a bank to demand the production of books, papers and 
securities in order that it may be complete. 

The treasurer's right is limited to corpoi-ations doing a banking business. 
And section 64 is ineffective as to any lawful bank charters in which an 
exemption from such inspection is granted. 

Office of the Attorney-General, 

July 22, 190^, 

Sir : I have the honor to acknowledge the receipt of your 
communication of May 24, in which you request an examina- 
tion of section 64 of the Revenue Law of 1901, and an expression 
of my opinion as to whether there is any limitation on your 
power, in making an examination of a bank, to demand the 
books, papers or securities in order that the examination may 
be complete ; and whether, in case of the refusal to produce any 
such books, papers or securities, the law makes adequate pro- 
vision for enabling you to compel them to do so. 

The right of an individual to conduct a banking business is a 
very ancient one, and was formerly considered a common law 
right not subject to prohibition or control by the legislature. 
Corporations however are artificial persons, and banking cor- 
porations or companies seem to stand on a somewhat diflferent 
footing. The tendency of legislatures in recent years has been, 
however, to bring all quasi -public corporations within their con- 
trol to the extent of inspecting and regulating them in the gen- 
eral public interest, and the courts have not been slow to uphold 
such legislation. 

executive officer of the insular possessions of the United States^* to issue 
passports to those ** owing allegiance, whether citizens or not, to the Uni- 
ted States/' (Chap. 108S, p. 386, Stat, at Large, 1901-1002.) But the fact 
had not come to the knowledge of the insular government. 
12 
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This tendency is well illustrated in Eagle Insurance Company 
V. Ohio, 153 U. S. 446. In that state, after the company was 
organized, acts were passed providing for the inspection of such 
companies. It was held that corporations, whatever might be 
their nature, even though organized before the act went into 
effect, were subject to such reasonable regulations as to the 
conduct of their affairs as the legislature might from time to 
time prescribe, provided that the regulation did not interfere 
substantially with the enjoyment of the privileges granted by 
the state in their charters. The court sa\'s : 

It would be extraordiDary if the legislative departmeDt of a governinent, 
chai-ged with the duty of enacting such laws as may promote the health, 
the morals and the prosperity of the people, might not, when unrestrained 
by constitutional limitations on its autliority, provide by reasonable regu- 
lations against the misuse of special corporate privileges which it has 
granted, and which could not, except by its sanction, expressed or implied, 
liave been exercised at all. 

In view of the intimate relation between bankers and the 
financial prosj)erity of the people, these general considerations 
seem to me to apply with special force. I am of the opinion 
that banks are subject, under the internal police power which 
every state must necessarily have, to general regulation and in- 
spection. The weight of authority seems to be that for the 
general public safety, a state may in the exercise of such police 
power, regulate and restrict the business of banking. The pro- 
vision of the section of the revenue law to which you refer 
contains all proper limitations with respect to such inspection. 
I am of the opinion that you may proceed under its authority 
to carry out its legislative intent, and that in case of a refusal 
to permit an examination of their books, there are adequate 
means for compelling compliance. 

I limit these observations, however, to banking corporations. 
I have not at hand copies of the charters of the older institu- 
tions. If section 64 substantially impairs any exemption from 
such an inspection that may be contained in such charters, it 
would, in such case, be, of course, ineffective. 
Very respectfully yours, 

JAMES S. HARLAN. 

The Treasurer. 
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NATURALIZATION OF ALIENS. 

Porto Rico is neither a state nor an organized territory, and the only court 
in the island competent to take a declaration of intention by an alien is 
the United States District Court for the District of Porto Rico. 

Ponce, October ^3, 1902^ Municipal Judge : Encloses a com- 
munication from Luis Favillot, who desires to become an Amer- 
ican citizen, bis nationality being Danisb. 

As tbere is no precedent in tbat court by wbicb this case 
might be resolved, and the only law which would serve to throw 
light on the subject is the law on civil register, which mentions 
the insular government, submits the matter for resolution. 

[1st endorsement:] Secretary's Office, October 24, 1902. 
Respectfully referred to the Honorable, the Attorney-General 
of Porto Rico. By direction of the Governor. William H, 
Gale. 

[2d endorsement:] Office of the Attorney-General, Octo- 
ber 28j 1902. Respectfully returned to the Governor of Porto 
Rico. The law in respect to naturalization is to be found in 
sections 2165 to 2174, inclusive, of the Revised Statutes. The 
former section provides that an alien may be admitted to citi- 
zenship of the United States by declaring on oath, at least two 
years prior to such admission, his intention to become a citizen 
and to renounce foreign allegiance. This declaration must be 
made before a circuit or district court of the United States or a 
district or supreme court of the territories or a court of record 
of any of the states having a common law jurisdiction and a 
seal and clerk. Porto Rico is neither a state nor an organized 
territory, and I am of the opinion therefore that the only court 
in this island competent to take a declaration of intention by 
an alien is the United Stales District Court for the district of 
Porto Rico.* 

^ There lias been no judicial declaration tbat Porto Ricans are citizens of 
the United States. And if Porto Rican judges were permitted to receive 
declarations of intention or to take other proceedings under the federal law 
of naturalization, aliens would be made citizens of the United States by 
authorities who do not themselves enjoy that status. 
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It might be well to advise Mr. FavUlot to present himself to 
that court when in session at Ponce, at which place he seems to 
live. James. S. Hablak. 



ATTACHMENT OF SALARY OF PUBLIC EMPLOYEES. 

Article 1449 of the code of civil procedure, as amended by royal decree of 
June 28, 1895, which authorized the courts to attach in the bands of 
public disbursing officers, one-fifth part of the salary and allowances of 
public employees in satisfaction of judgments entered against them, has 
been repealed by section 121 of the political code, which provides that 
disbursing officers will not be credited by the auditor with disburse- 
ments until the vouchers therefor have been paid and receipted in due 
form by the public creditor who rendered the services or furnished the 
supplies for which payment is made. 

Notwitlistanding the repeal of article 1449 of the code of ciyil procedure, 
the heads of the departments ought to require employees to satisfy judg- 
ments against them on some fair basis of monthly payments. Otherwise 
the public service may be discredited and become a refuge for jMrsona 
that do not meet their obligations. 

Office of the Attornet-General, 

October Z8, 1902. 

Sib: I have the honor to acknowledge the receipt of your 
communication of the 24:th, transmitting a copy of an order 
by the municipal judge of the Cathedral District, requesting 
you to deduct monthly twenty per cent of the salary of a 
teacher employed in your department, until the payment of a 
certain judgment against him for $164.60 shall have been satis- 
fied. You also mention the fact that deductions have been 
made on similar orders in certain other cases where judgments 
have been entered against employees in your department. 

Under article 1449 of the code of civil procedure, as modi- 
fied by the royal decree of June 28, 1895, the courts were au- 
thorized to attach in the hands of public disbursing oflScers the 
one-fifth part of the salary and allowances of public employees 
in satisfaction of judgments entered against them. Your at- 
tention however is called to section 121 of the political code, 
which provides as follows : 

Credit thereon (i. e. on vouchers) shall not be allowed by the Auditor in 
the statement of accounts of any disbursing officer or agent, until such 
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Touchers are paid and receipted m dut form by the pvhlic creditor who ren' 
dered the services or furnished the supplies for which payment is made. 

It is clear under this section that payments may no longer 
be made into court of any portion of the salary of a public em- 
ployee, unless such employee has first receipted the voucher in 
due form and has authorized that disposition of the money due 
to him. To this extent section 121 of the political code has 
repealed article 1449 of the code of civil procedure. There has 
been some doubt however in my mind whether, upon a full 
consideration of the matter, the courts would hold that the en- 
tire article 1449 has been repealed. However that may be, I 
am inclined to think that the heads of the departments in any 
event and as a condition of continuance in the service, ought 
to require employees to satisfy judgments against them on some 
fair basis by monthly payments out of their salaries. Other- 
wise the public service may be discredited and become a refuge 
for persons that do not meet their obligations. 

The copy of the order in question is herewith returned as 
requested. 

Very respectfully, 

JAMES S. HARLAN. 

The Commissioner of Education. 



LETTERS PATENT— FEDERAL JURISDICTION. 

The issuing of letters patent is a jurisdiction generally belonging to the 
sovereign; and therefore upon the change of sovereignty in this island 
the right of the insular authorities to issue letters patent under the 
Spanish law terminated. 

Tliere is no reason for doubting that under section 14 of the organic act 
the fedei-al legislation in respect to letters patent and the protection of 
property rights thereunder, was extended to Porto Rico. But Spanish 
letters patent valid in Porto Rico on the date of the treaty of Paris, wlien 
in conflict with letters patent issued by the United States either before 
or after that date, must, under article 13 of the Treaty, be held to be of 
prior right and paramount force in Porto Rico during the period of their 
effectiveness under the Spanisli law. 

The trade-mark legislation of Congress not being locally inapplicable would 
seem to be of full force in Porto Rico, at least with respect to such cer- 
tificates of registration as woald be valid elsewhere under that enactment. 
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Office of the Attorney-General^ 

Octoh^ 29, 1902. 

Sir : The enclosed inquiry of September 30, by Messrs. Brad- 
ford & Hood, patent attorneys of Indianapolis, Indiana, is, in 
substance, whether letters patent and certificates of trade-mark 
registration issued by the United States prior to the acquisition 
of Porto Rico, will be recognized as in force and effect in this 
island at the present time ; and if not, whether there has been 
any provision of law by which such certificates of trade-mark 
registration and such letters patent may have force and eflFect 
in Porto Rico. 

As the question of property rights in inventions is one com- 
mitted by the constitution to the central government, the in- 
quiry might more aptly have been made to the authorities at 
Washington. Undoubtedly their conclusion as to whether fed- 
eral legislation on that subject extends to Porto Rico would be 
accepted as final by this government. Moreover as the federal 
courts only have jurisdiction to protect property rights in in- 
ventions when evidenced by letters patent issued by the gen- 
eral government, no announcement by the insular government 
on that question could be conclusive. But as applications un- 
der the old Spanish law for letters patent for inventions have 
been filed here since the institution of the American civil gov- 
ernment, the question is one that has been considered in this 
office. The following general conclusions were reached and are 
now restated for the information of the writers of the commu- 
nication in question : 

The Spanish law in force in Porto Rico contained provisions 
for the issuing of letters patent in the island and was in force 
here at the time of the American occupation. But as the in- 
sular patent system was a part of the Spanish national system 
for protecting property rights in inventions, it has been thought 
that upon the institution here of an American government the 
right of the insular authorities to issue letters patent was ter- 
minated and, together with the body of Spanish legislation on 
that subject, ceased to be in force in the island. This thought 
is strengthened by the suggestion that the right to issue letters 
patent is one that generally belongs to the sovereign, and as the 
sovereignty of this island is lodged in the government at Wash- 
ington, the military authorities then in possession of the island 
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were not competent to act apoii such matters. Subsequently 
the organic act of Porto Rico, otherwise described as " An act 
temporarily to provide revenues and a civil government for 
Porto Rico and for other purposes," was passed by the Congress 
of the United States and approved by the President on April 12, 
1900. Section 14 provides as follows : 

That the statutoi^y laws of the United States not locaUy inapplicable, ex- 
cept as hereinbefore or hereinafter otherwise provided, shall have the same 
force and effect in Porto Rico as in the United States. 

There seems to be no sound reason for doubting that the ef- 
fect of this provision was to extend to Porto Rico the entire 
body of federal legislation in respect to letters patent and the 
protection of property rights thereunder. It may safely be 
concluded therefore that property rights in inventions acquired 
under federal legislation in that behalf, whether before or after 
the treaty of peace, must be respected in Porto Rico as other 
property rights are respected. Nor is it to be doubted that the 
federal courts in Porto Rico and elsewhere would take this view 
of the question. 

The full force of this statement must be modified however 
by a reference to article 13 of the treaty of Paris. That por- 
tion of it that is pertinent to this inquiry reads as follows : 

The rights of property secured by copyright and patents acquired by 
Spaniards in the island of Cuba and in Porto Rico, the Philippines and other 
ceded territories at the time of the exchange and ratifications of this treaty 
shall continue to be respected. 

Under this clause of the treaty, I am of the opinion that 
Spanish letters patent that were valid in Porto Rico at the 
time of the ratification of the treaty of Paris, when in conflict 
with letters patent issued by the United States either before or 
after that date, must be held to be of prior right and para- 
mount force in Porto Rico, at least during the period of their 
effectiveness under the Spanish law. 

The act of the Congress of the United States entitled " An 
act to authorize the registration of trade-marks and to protect 
the same," approved March 3, 1881, would seem to be not lo- 
cally inapplicable, and therefore of full force and effect in Porto 
Rico, at least with respect to such certificates of registration as 
would be valid elsewhere under that enactment. Whether a 
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citizen of Porto Rico may be said to be " domiciled in the Uni- 
ted States " within the meaning of that phrase as used in the 
first section of the act and hence entitled to the benefit of that 
act, is a question for the courts to resolve. 

Property rights in trade-marks are not specifically mentioned 
in the treaty of Paris. Article 8 refers to the property rights 
of private individuals and declares that they are not to be im- 
paired by the treaty. Possibly this language may be broad 
enough to give priority to Spanish trade-marks where they con- 
flict with American trade-marks, but I shall attempt no final 
expression of opinion on that question. For the information 
however of the writers their attention is called to an act in re- 
lation to trade-marks passed by the last legislative assembly of 
Porto Rico. This law contains general provisions for the reg- 
istration of trade-marks and the protection of property rights 
therein so far as those rights may be controlled by local legis- 
lation. 

I have the honor, Sir, to remain 

Your obedient servant, 

JAMES S. HARLAN. 
The Governor. 



MUNICIPAL SLAUGHTER HOUSE— TAX ON MEAT. 

The municipal budget of Cayey contains no proTision for any tax on meat 
except in connection witli the municipal slaugliter bouse. As tlie mu- 
nicipality is bound by its budget during tlie fiscal year for wliich it was 
establislied, no tax may lawfully be levied on beef slaughtered in a pri- 
yate slaughter house. 

Cayey, October 2U, 1901. Major Swiff, U. S. A. : States 
that bids for supplying fresh meat will be opened to-morrow. Is 
infornied by bidders that the alcalde demands a tax of one 
cent a pound on all meats sold to the government. Inquires 
whether this is legal. Telegram submitted personally by Cap- 
tain Blunt to Attorney-General for his opinion. 

Cayey, November \^ 1901, Major Swift, U. S. A. Tele- 
gram : States that beef contractors intend to kill in private 
place three-quarters of a mile from town. 
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[1st endorsement:] Office of the Attorney- General, Noveni- 
her ff, 1901, Respectfully returned to Captain Blunt, Adjutant 
U. S. A., with the statement that the municipality of Cayey in 
the matter of levying local taxes is controlled by the schedule 
of piunicipal taxes submitted to and approved by the Executive 
Council of Porto Eico. In this schedule is a tax of one cent a 
pound on all neat cattle slaughtered at the municipal slaughter 
house. This tax is levied as compensation for the use of mu- 
nicipal property. 

Without entering upon a discussion of the general question 
as to whether municipalities may levy a tax upon meat, it is 
sufficient in this matter to say that the municipal schedule con- 
tains no provision for any meat tax except in connection with 
the municipal slaughter house ; and by this schedule the munic- 
ipality is bound. It foUoves therefore that the proposed tax of 
one cent a pound on beef slaughtered in a private slaughter 
house is not valid. James S. Hablan. 



CRIMINAL PROCEDURE— AUTHORITY OF FISCAL TO DISMISS- 
PRIVATE PROSECUTORS. 

Under the new penal code, when a formal accusation has once been filed 
in court it cannot be dismissed by the fiscal except upon the consent of 
the court. The court controls its own functions and is not subject to 
control by the fiscal in a criminal case, as under the Spanish law. 

Under the new penal code of procedure no private prosecution is permis- 
sible. Tliat code deals with crime as offenses against the state and does 
not consider the private wrong. The state only h:is the light to punish 
for crime. The fiscal, when convinced that a crime has been committed, 
may by courtesy permit another attorney to present the case to the court 
for him and as representing the state. 

A substitute may be appointed by the fiscal only with the approval of the 
Attorney-Geneml. 

Office of the Attorney-General, 

November H, 1902. 
Sir ; I have the honor to acknowledge the receipt of your 
letter of the 11th, containing a copy of your dissenting opin- 
ion in People of Porto Pico v. Felix Zengotita. The situa- 
tion in which the court finds itself will be largely relieved from 
embarrassment by bearing in mind that the penal system now 
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in force is an altogether new one, and that all previous laws, 
decrees or orders in conflict with its letter or with its spirit 
have been repealed. Under the new system when a formal 
accusation has once been lodged in the court, it cannot be dis- 
posed of without the judicial action of the court. In other 
words, the prosecuting attorney may express his opinion that 
the guilt of a man has not been sufficiently proved, but he can- 
not, without the acquiescence of the court, give effect to this 
view. A case may not be dismissed by him except upon the 
consent of the court. In the case in hand, therefore, if the 
court was convinced upon the evidence adduced before it of 
the guilt of the accused, the motion of the fiscal for acquittal 
should have been denied and a judgment entered against the 
prisoner. The court, in other words, controls its own func- 
tions, and is not subject to control by the fiscal when a formal 
complaint has once been filed in the court. 

The system of private prosecutions in criminal cases has un- 
doubtedly been repealed, and no private prosecutor has now 
the right to appear before the court except through the cour- 
tesy of the fiscal. The new system deals with crime as offenses 
against the state and does not take into consideration the pri- 
vate wrong. The state only has the right to punish for crime ; 
but where the fiscal is convinced that a crime has been commit- 
ted he may by courtesy permit another attorney to present the 
case to the court for him and as representing the state. 

But the fiscal under the new law can only appoint a substi- 
tute with the consent and approval of the Attorney-General. 
Very respectfully, 

JAMES S. HARLAN. 

Hon. J. A. Ebwin, Associate Judge of the District Court of 
Mayaguez. 
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PARDONS BY THE COURTS. 

XJDder the organic act the power of pardon rests in the Governor of Porto- 
Rico, and all powers of clemency theretofore delegated either to the 
courts or to the persons injured by the accused were merged, under sec- 
tion 17 of the Foraker act, in the GoTernor of the island. 

Office of the Attorney-General, 

November 19^ 1902. 

Sir : Having observed in the public press a few days ago 
that one Jaan Rivera Otero, in confinement in the presidio- 
on a charge of rape, had been released from prison upon the 
order of your court, I took occasion to verify the fact by in- 
quiry of the director of prisons. 

I am of the opinion that your court had no authority in law 
to take such action.^ With respect to prisoners convicted for 
crimes committed prior to the date of the organic act of the 
island, I have no doubt that those provisions in the Spanish 
law, delegating to courts the power of pardoning such olBTenders 
when the crime was condoned in open court by the person in- 
jured, are still in force. But as to persons convicted for crimes^ 
committed after the approval of that act on April 12, 1900, it 
seems quite clear that the power of pardon rests only in the 
Governor of Porto Rico. I think it a proposition not open to 
doubt that all powers of clemency theretofore lodged either in 
the persons injured or in the courts of the island were merged 
under section 17 of the Foraker act in the Governor of Porto 
Rico. There can be no question that it was the intention of the 
Congress of the United States thus to make the pardoning 
power here conform to that power as it is generally understood 
in the United States. 

While it is not my purpose to take steps for the re-imprison- 
ment of this young man, I request that in the future your court 
will not issue orders of this nature. This general question, as 
you may remember, was the subject last year of some corre- 

1 Under the Spanish law rape and seduction were considered as private 
wroDgs and when condoned in open court hy the person injured both the 
court and the public prosecutor were powerless to proceed. A condona> 
tion was effective even after conviciiou and imprisonment 
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spondence between us in connection with the case of Jos6 
Erasmo Rivera. 

Very respectfully, 

JAMES S. HARLAN. 
The Pkesidino Judge of thb District Court of Arbcibo. 



GRADED SCHOOL TEACHERS— SALARIES. 

If the labor and responsibility differ in degree and extent in different 
graded schools, the services rendered in them cannot be said to be a sim- 
ilar service v^ithin the meaning and intent of section 15 of the school 
law; and it is competent for the Commissioner of Edncation, within the 
limits prescribed by law, to fix the salaries of graded school teachers in 
accordance with the several degrees of responsibility and labor involved. 

Office of the Attorney-General, 

If^ovember ^7, 190^. 

Sir : I have the honor to acknowledge the receipt of your 
communication of the 26th enclosing a letter from Eduardo 
Cap6, a graded school teacher in the municipality of Gurabo, 
who contends that under section 15 of the school law he is en- 
titled to receive a salary of fifty dollars a month instead of the 
salary of forty dollars a month now being paid to graded school 
teachers in Gurabo. 

Section 15 of the school law provides that the salaries of all 
teachers shall be fixed by the Commissioner of Education ; and 
with reference to graded school teachers the appropriation act 
for the present fiscal year provides that salaries shall be paid 
" at not less than forty dollars and not more than sixty dollars 
per school month." Within those limitations therefore there 
is delegated to the Commissioner of Education the discretion of 
determining the amount of monthly salaries to be paid to such 
teachers. The teacher in question however bases his conten- 
tion upon a proviso in section 15 under the terms of which 
" teachers performing similar service shall receive the same sal- 
ary." All the facts in the case are not definitely before me, 
but I assume that at some graded schools other than those in 
Gurabo, your department is now paying teachers at the rate of 
fifty dollars a month. On the other hand, your correspondent 
and other graded school teachers at Gurabo are receiving forty 
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dollars a month. And this discrimination your correspondent 
holds to be unlawful. This contention requires the interpreta- 
tion of the phrase " similar service " as used in the section of the 
law above alluded to. 

If the responsibilities and duties of a graded school teacher in 
Gurabo are as great as those of a graded school teacher else- 
where who is receiving a salary of fifty dollars a month, I am 
inclined to the opinion that the contention of the teacher in 
question is a correct one. Similar service, under the terms of 
that law, should*be similarly compensated. I understand how- 
ever that some graded schools are of more importance and in- 
volve larger responsibilities and duties on the part of the teach- 
ers than graded schools elsewhere in the island. And if such 
differences in responsibility and duty exist I do not think that 
the service can be said to be a " similar service." In other 
words, if there are different degrees of responsibility and differ- 
ent degrees in the labor and duties performed, it is quite proper 
that this difference should find expression in the amount of the 
salary paid. And in my judgment the Commissioner of Educa- 
tion has the power under the law to adjust the salaries of graded 
school teachers in accordance with his opinion of the degrees of 
responsibility and labor required in the different schools. 
Very respectfully, 

JAMES S. HARLAN. 

The AcTiNO Commissioner of Education. 



PUBLIC UTILITIES— RIGHT TO REGULATE RATES. 

The right is inherent in every government to control and regulate public- 
service corporations like railroads, street car, telegraph, steamship, tele- 
phone and other similar companies. That part of the joint resolution of 
Congi'ess of May 1, 1900, that requires the Executive Council, in gi-anting 
ordinances for public franchises, to provide for the effective regulation 
of the charges thereof, is mandatory. And the opinion is expressed that 
the Executive Council will not be willing in any ordinance granting such 
franchises or concessions to endeavor to evade that requirement oC law 
or to modify its full force and effect. 

The same considerations of good faith which restrain the legislatures of the 
several states from oppressive action in the control of rates charged by 
public-service corporations, will induce conservatism in the exercise by 
the Executive Council of this power of regulation. 
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Office of the Attorney-General, 
Washi7iffton, 1). (7., December 13^ 1902. 

Sirs : I have the honor to acknowledge the receipt of your 
<5oramunication of the 11th, in which reference is made to cer- 
tain provisions that you find objectionable in the ordinance 
lately passed by the Executive Council of Porto Rico, granting 
to Mr. J. D. II. Luce the right to construct and operate a wharf 
in the harbor of Ponce. 

The specific criticism of sections of that enactment ^ indi- 
•cates that your construction of the joint resolutjion by Congress 
of May 1, 1900, is fundamentally different from the interpreta- 
tion heretofore and now put upon it by the insular government. 
That part of the joint resolution that requires the Executive 
Council, in granting franchises to public-service corporations, to 
provide for the "eflFective regulation" of their charges, has 
had but one meaning to the insular government since its creation. 
Every ordinance without exception heretofore enacted by that 
body has contained a similar clause. Your objection to it is 
the more surprising because of the fact that the reservation of 
the right to regulate charges is the particular phase of all such 
ordinances passed by the Executive Council that has never be- 
fore been questioned by any one. 

Moreover, the public policy involved in our construction of 
the joint resolution is not a new one. The right is inherent in 

^ Section 5. For the use of said landing pier or wharf by vessels for the 
purpose of loading or unloading cargoes or for the purpose of laying up 
without loading or unloading, the grantee shall have the right to collect 
charges as follows : 

(a) For the use of said landing pier or wharf by vessels for the purpose 
of laying up or mooring without loading or discharging cargoes a maximum 
charge of one and one-half cents for each registered or measured ton for 
each day or fraction tliereof. 

(6) For the use of said wharf by vessels in loading or discharging cargoes 
thereon the maximum charges set forth in the following schedule may be 
made, etc., etc. : 

(e) The foregoing or any supplemental schedule of charges or any part 
thereof or any (»ther general charge made by the grantee hereunder are sub- 
ject to modification, amendment, or alteration at any time by the Exec- 
utive Council; and all charges for goods and merchandise loaded or 
unloaded on or from said landing pier or wharf not set forth in any such 
schedule of charges may be i-egulated, modified, altered or amended by the 
Executive Council at any time. 
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every government to control and regulate the charges of public- 
service corporations. And the Congress in making that our 
rule of action has simply put upon the federal statute books 
what was alread}' the law in Porto Bico and is now the law 
in Massachusetts and in every other state of the Union, as I 
understand it. I do not happen to recall any case in which 
the question of the right of a state to regulate wharf charges 
has been involved ; but it will not be difficult to cite cases in 
which statutes regulating the charges of nearly every other 
form of public utility have been upheld. Besides railroad, street 
•car, telegraph, steamship and telephone companies, gas, water, 
bridge, turnpike, elevator, stockyards and warehouse companies 
have had their charges regulated by statutes that have been 
upheld by the courts. You will doubtless recall such cases, and 
may know of cases involving the regulation of wharf charges. 
At any rate, there is an obvious difficulty in distinguishing a 
public wharf from a public bridge, turnpike, warehouse or 
elevator. In this connection you might refer to some observa- 
tions by Mr. Justice Bradley in Tra/nsportation Co, v. Parkers- 
iurg, 107 U. 8. at p. 699. 

But aside from the question of the inherent right of all gov- 
•emments to control and regulate the charges of public-service 
corporations, the insular government has heretofore deemed the 
resolution of Congress of May 1, 1900, to be mandatory, an ex- 
press direction to the Executive Council by the national govern- 
ment to retain control of the matter of charges and to reserve 
the right at any time to modify or change them. In my judg- 
ment the Executive Council will not be willing in this case to 
make an exception or to use any language in an ordinance that 
may subject it to the charge of endeavoring to evade that 
requirement of law or to modify its full force and effect. Of 
necessity, however, the same considerations of good faith and 
fair dealing that restrain the legislatures of the several states 
from oppressive action in such matters would control the exercise 
by the Executive Council of this pow^er given to it by Congress. 
The same policy of encouraging and fostering public enterprises 
that has made the exercise of such power by the states a matter 
of infrequent occurrence, resulting only after long deliberation 
and upon strong grounds, will induce conservatism in its use by 
the Executive Council. 
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In ray judgment section 5 of the ordinance involves no 
danger to your enterprise, and I feel quite sure that the Execu- 
tive Council will find itself unable to accept your view of the 
joint resolution of Congress. I shall be glad however, should 
you so desire, to lay your views before the Committee on Fran- 
chises, Concessions and Privileges for its consideration. 
Very respectfully, 

JAMES S. HARLAN. 
Messrs. Gaston, Snow & Saltonstall, 
Counselors at Law, 

Boston. 



VACANCIES IN MUNICIPAL COUNCILS— HOW FILLED. 

Section 14 of the act of March 1, 1902, ''concerniDg municipalities** pro- 
vides a definite method for the fiUing of vacancies in the municipal coun- 
cils, and as tine act i-e peals all laws in conflict therewith the old Spanish 
law cannot be looked to in construing the clause in section 10 of said act 
which provides that ** the vacancies thus occasioned shall be filled by the 
supplemental councilmen in the order in which they appear." There- 
fore held, that this clause is meaningless and should be disregarded in 
applying the lieiw. 

Office of the Attorney-Genebal, 

Deceniber 22, 1902, 

Sir : I have the honor to acknowledge the receipt of your 
communication of this date, in which you request an opinion as 
to the construction which should be given to the clause " If for 
any reason whatsoever any one or more of the newly elected 
councilmen shall fail to attend said inaugural meeting, the va- 
cancies thus occasioned shall be filled by the supplemental "coun- 
cilmen in the order in which they appear." 

While it does not so appear in your communication, I infer 
that you quote from section 10 of the " Act concerning munici- 
palities," approved March 1, 1902, and effective July 1, 1902, 
and shall answer your question as though you had cited that 
section of the law. 

The act of March 1, 1902, above mentioned, provides for a 
municipal government for each of the municipalities of the 
island, and creates a number of municipal offices, among them 
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that of councilmen. It provides how they shall qualify and 
defines their daties, and also enumerates the powers of the 
municipalities in their corporate capacities. The act expressly 
repeals all laws in conflict with it, thus abolishing all municipal 
governments as they existed under the Spanish laws, in so far 
as they may be in conflict or be inconsistent with the new laws. 
Therefore we cannot recur to the Spanish municipal laws to aid 
us in construing the section of the law mentioned by you. 

With the exception of the sentences quoted by you, I can find 
no reference to the office of supplemental councilmen in the 
existing municipal laws. There is no provision of law directing 
how and by whom they shall be appointed, nor when their 
tenure of office shall begin to terminate, and hence I am of the 
opinion that the sentence appearing in section 10 was inserted 
through clerical error. 

I find that section 14 of the said act of March 1, 1902, pro- 
vides that if from any cause the office of councilman becomes 
vacant, the fact of the vacancy shall be communicated in writ- 
ing to the Secretary of Porto Rico, and he shall inform the 
Governor, who shall, with the advice and consent of the Exec- 
utive Council, fill such vacancy by appointing some suitable 
person as councilman, etc. The section of the law just cited 
precludes the idea of supplemental councilmen being recognized 
in any way. 

I am reliably informed that the municipal law as originally 
drafted contained provisions for supplen^ental councilmen, but 
that those provisions were stricken out before the final passage 
of the bill. Undoubtedly the failure to eliminate the sentence 
quoted by you was an oversight. The sentence as it stands is 
meaningless and should be disregarded in applying the law. 
Respectfully, 

FRANK FEUILLE, 

Acting Attorney-Oeneral. 

The Acting Seoeetaby. 
13 
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MUNICIPAL COUNCILMEN— TENURE OF OFFICE. 

In construing the municipal laws preference will be given in case of con- 
flict to the later enactments of the legislature. 

The term of office of municipal councilmen does not begin until the date 
fixed for their qualification, that is, the second Monday in January fol- 
lowing their election; and they hold office for two years from that date, 
and until their successors are elected and have qualified. 

Office of the Attorney-General, 

December 22, 1902. 

Sir : I have the honor to acknowledge the receipt of your 
communication of this date asking for the opinion of this de- 
partment ''as to what construction should be placed on sec- 
tions 7 and 10 of ' An Act concerning municipalities' in so far 
as they relate to the date from which the municipal councils 
shall serve, when the said sections are construed together and 
when they are both considered in connection with section 3 of 
' An Act to provide for municipal elections in Porto Rico.' " 

The question in effect is: under existing laws, when does the 
term of office of municipal council men-elect begin? 

"An act to provide for municipal elections in Porto Rico," 
approved February 11, 1902, and effective the same day, pro- 
vides for the election of municipal officers and councilmen on 
the first Tuesday after the first Monday in November, 1902, 
and every two years thereafter, and section 3 of said act pro- 
vides that all municipal officers elected under the provisions of 
said act shall hold office for two years from and after the first 
day of January next ensuing after their election, and until their 
successors are elected and have qualified. 

Section 7 of an " Act concerning municipalities," approved 
March 1, 1902, and effective July 1, 1902, provides that munic- 
ipal councilmen shall serve for two years from the first Mon- 
day of the January immediately succeeding their election. 
Section 10 of the same act provides that the councilmen elected 
shall be present at the inaugural meeting of the municipal 
council on the second Monday in January immediately succeed- 
ing the election and qualify by taking the oath of office before 
the outgoing mayor, etc. 

The provisions of law above referred to seem to be in con- 
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flict as to the time when the term of office of municipal coun- 
cilmen shall begin, but, in my judgment, the conflict is not 
serious and the law may be easily reconciled. 

The act of February 11, 1902, and the act of March 1, 1902, 
were passed at the same session of the Assembly and relate to 
the same subject matter, and under the well recognized rules 
of construction should be considered as one act and should be 
construed so as to make all their provisions harmonize if pos- 
sible, and if this cannot be done then the later expression of 
the legislative will should govern as being more likely to con- 
vey the intent of the lawmakers. 

Applying the foregoing rules of construction to the laws in 
question, it is my judgment that the tenure of office of council- 
men elected at the general election just passed does not begin 
until the second Monday in January, 1903. Section 10 of the 
act of March 1, 1902, is the only provision of law which pre- 
scribes in express terms the time and manner for the qualifica- 
tion of councilmen, and that section clearly states that those 
officers shall appear before the outgoing mayor on the second 
Monday in January following their election and take the oath 
of office. This clearly expressed special provision should con- 
trol the general statements in the other parts of the municipal 
law. No officer-elect can lawfully take possession of an office 
until he qualifies, and as the municipal law expressly states 
that the installation of councilmen. shall shall take place on the 
second Monday in January there is no way bv which a council- 
man can legally enter upon the duties of his office before that 
date, and hence his term of office cannot begin until he quali- 
fies ; that is to say, on the second Monday in January next fol- 
lowing his election. 

The construction I have placed on the law preserves the ma- 
terial feature of section 3 of the act of February 11, 1902, 
which fixes the tenure of office of councilmen at two years and 
until their successors are elected and have qualified, because 
while the councilmen-elect, under that construction, cannot 
take possession until the second Monday in January, 1903, in- 
stead of the first of January, as provided by that act, still their 
term of office will continue until the second Monday in Janu- 
ary, 1905, and thus they will have served the full term allowed 
by law. 
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Section 7 of the act of March 1, 1902, must give way to 
the provisions of section 10 of the same act in so far as the 
former section is in conflict with the latter, under the familiar 
rule that later provisions of a law must prevail over preceding 
provisions of the same law when there is an irreconcilable con- 
flict between them. 

I am of the opinion that the construction given by me to the 
laws in question harmonizes all the provisions of the laws re- 
lating to the tenure of ofiice of municipal councilmen, so as to 
make them operate together consistently with the intent of the 
latest enactments and in conformity to the legislative will. 
Very respectfully, 

FRANK FEUILLE, 

Acting Attorney-General. 

The AoTiNo Sbcretaby. 



MILITARY PROPERTY AND OFFICIALS SUBJECT TO LOCAL 
POLICE POWER WHEN NOT IN MILITARY RESERVATIONS. 

Within the limits of military reservations acquired by the Federal goyerD>- 
ment under the Treaty of Paris, the iusular laws and police regulations 
have no force or effect. With that exception the police power of the 
government of the island is co-extensive with its territorial limits and 
extends to all persons and property without regard to the official char- 
acter of the person or the ownership of the property. 

The fact that a government wagon when on an insular highway was in con- 
trol of a soldier and under the orders of a militai-y official, does not exempt 
it from being stopped and searched by insular officials in a proper case. 
The law recognizes no privileges or privileged persons, but all alike are 
subject to civil jurisdiction and to local police regulations. 

Office of the Attorney-General, 

January 19, 1903, 
Sir : I have the honor to acknowledge the receipt of your 
note of the 14th enclosing a communication to the governor from 
Major Eben Swift of the Porto Rico Provisional Regiment of 
Infantry, U. S. Array, in which he suggests for the governor's 
consideration some questions of law arising out of acts of cer- 
tain employees of your department to which Major Swift has 
made objection. This letter has been transmitted to you by the 
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governor for examination, and you desire my opinion thereon. 
Although the matter seems heretofore to have been the subject 
of some formal expression of your own views they have not 
been laid before me, and this report is therefore confined to the 
issues presented by Major Swift. 

It appears that on the 16th of December last certain internal 
revenue agents of your department stopped and searched a 
government wagon containing private property belonging to 
Major Swift. The papers do not disclose where this occurred, 
but I assume that it was not in a military reservation but on 
an insular public highway. It seems proper for me also to 
assume that the act was not done in wantonness, but for a 
definite purpose and in the belief by the officials in question 
that they were exercising a lawful authority. 

Major Swift's views of the matter are set forth in the follow- 
ing language : 

First, that the Constitution of the United States guarantees my private 
property against such searches, except upon a wan-ant issued upon prob- 
able cause, supported by oath or affirmation, and particularly describing 
the place to be searched and the things to be seized. 

Second, that a United States government wagon is government teiTitory 
as much as a government resei*vation, and it is not within the power of 
insular officials to search it. 

When that wagon is acting under the orders of a militai*y commander It 
is under the orders of the President of the United States. 

Third, I would have given the insular officials every facility to enforce 
the revenue laws if I had been requested. 

Underlying many questions that are presented to this gov- 
ernment for consideration is the principle, in general terms, 
that it is within the constitiitional authority of the Congress 
of the United States to make any provision for this island 
which in its discretion may seem desirable. And it is not to 
be doubted that it could by legislative enactment exempt mili- 
tary officials and military property from the police power of 
the insular government. So far as I am advised, however, 
Congress has passed no such statute. The questions must 
therefore be considered upon general principles, and it is in that 
manner that they are presented by Major Swift, who does not 
indicate the existence of any special statute touching the 
matter. 

The United States acquired dominion in this island. and juris- 
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diction and authority over its people by conquest and treaty. 
In subsequently creating for it a civil government it reserved 
certain portions of the public domain for naval and military 
purposes. And within the limits of those reservations no juris- 
diction by the civil government thus established has ever at- 
tached or now exists. The insular police regulations and other 
laws do not extend to them ; even the laws in relation to public 
health have no force and eflfect within their boundaries. No 
process may be served there or other authority exercised by 
insular officials. In other words, with respect to the insular 
government those reservations are practically foreign soil, be- 
yond the control of the insular authorities and beyond the force 
and operations of insular statutes and laws, as fully as though 
they belonged to and constituted a part of the territory of a 
foreign nation. If therefore the act in question had occurred 
within one of these reservations it is manifest that the insular 
officials engaged in it would have been exercising an authority 
that did not belong to them by law. 

But outside of these national reservations there can be no 
doubt that the police power of the government of this island 
is co-extensive with its territorial limits, and may be exercised in 
accordance >vith law over all persons and property without regard 
to the official character of the person or the ownership of the 
property. So definite is this jurisdiction that, should the United 
States by purchase or condemnation now acquire for military or 
naval purposes any lands in this island to which the police power 
of the insular government now extends, such jurisdiction with 
respect to offenses against the civil laws as distinguished from 
the military laws would continue in full force in the new res- 
ervation thus created, even though occupied by the military 
authorities for military purposes, unless the Congress of the 
United States, in the exercise of its paramount authority, should 
otherwise provide or unless this government by proper legisla- 
tion should cede to the United States all jurisdiction in the 
premises. 

In time of war the military authority is supreme, but I take 
it to be a proposition not open to discussion, that in time of 
peace the military is subject to the civil authority, within the 
territory over which civil jurisdiction extends. Even in a 
military reservation, which is under the civil as well as the 
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military jurisdiction of the United States, an offense against 
the civil law of the United States as distinguished from a milir 
tary offense is cognizable in the civil courts of the United States. 
This is a rule of law long recognized in the American system 
of government, and it is in force in this island as fully as in the 
states and organized territories of the United States. 

In applying these principles to the facts presented by Major 
Swift, it is not necessary closely to scrutinize or analyze his 
suggestion that a government wagon proceeding along an insu- 
lar highway is national territory as fully as a government 
reservation. Whatever may belts character, it is quite certain, 
in the absence of a federal statute providing to the contrary, 
that, being outside a military reservation, it was subject to the 
civil jurisdiction and authority as fully as a wagon of private 
ownership would be under similar circumstances. And the fact 
that it was in the control of a soldier and under the orders of a 
military official does not exempt it from insular jurisdiction or 
from the force and operation of insular statutes. It would 
doubtless not be contended by Major Swift that a military offi- 
cial in time of peace could recklessly and at an unlawful speed 
drive a government wagon over an insular road without sub- 
jecting himself to arrest and punishment by the insular author- 
ities, whatever might be the use then being made of the wagon. 
In time of peace the law recognizes no privileges or privileged 
persons, but all alike are subject to civil jurisdiction and to local 
police regulations. 

Doubtless Major Swift in making his comments upon the case 
in question had in mind the general provisions of law in rela- 
tion to wagons engaged in the service of the United States 
post office. They are protected from local interference by fed- 
eral statutes enacted under the authority of a constitutional 
provision that gives to the Congress of the United States the 
right to establish post offices and post roads. Such laws are 
undoubtedly within the power of the national legislature to 
enact. And in this island, as heretofore suggested, Congress 
could, if it so elected, exempt military officials from the local 
police power. But in the absence of such legislation I am of 
the opinion that the insular officials in question were acting 
within their lawful power. The question of the necesssity or 
propriety of their action is not before me ; nor are the facts 
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sufficiently stated on the withia papers to enable me to reach 
any conclusion in that connection. 
Very respectfully, 

JAMES S. HARLAN. 
The Treasurer. 



LAW AND ORDER LEAGUE OF GUAYAMA. 

It is a fundamental principle in any organized community that grieTanoes 
must be redressed by the courts, and those that take the law into their 
own hands or attempt to do so, are themselves violators of the law. 

An association organized for the purpose of *' niaintaining law and order 
irrespective of political parties" is therefore unlawful and those con- 
nected with it are subject to the provisions of the penal code. 

Office of the Attornet-General, 

January 22^ 1903. 

Sir : I have the honor to acknowledge the receipt of your 
communication of the 19th in which you advise me that in 
your vicinity an association has been organized under the name 
of the " Law and Order League of Guayama," having for its 
object, as you state its purpose, the maintenance of law and 
order irrespective of political parties. You express the desire 
of yourself and of your colleagues to conform with the law in 
all respects, and you ask whether it will be necessary under the 
laws of Porto Rico for the society to secure a charter. In such 
case you wish to be informed of the steps to be taken. 

You are advised in reply to the inquiry that the organization, 
whether incorporated or maintained as a mere society, is not 
only without the authority of law but is contrary to its pro- 
visions. It is a fundamental principle in any organized com- 
munity that grievances must be redressed by the courts, and 
those that take the law in their own hands or attempt to do so 
are themselves violators of the law. It becomes my duty there- 
fore to advise you that an}' steps taken by you or your asso- 
ciates with any such purpose in view, is an offense against the 
penal code and I shall not hesitate to proceed accordingly. If 
grievances exist your course is to advise the proper authorities 
of them and a redress will be had. 
Very respectfully, 

JAMES S. HARLAN. 

Mr. Bertram W. Green, 

Hacienda Teresa. 
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MUNICIPAL IRREGULARITIES IN SAN JUAN. 

The condition of affaira in the municipality of San Jnan examined and a 
statement made of the irregularities and frauds that have occurred in 
the several departments of the municipal administration. The alcalde^s 
responsibility is pointed out and his immediate dismissal is recommended 
by the Attorney-Greneral. 

Office of the Attornet-General, 

January 23^ 1903. 

Sir : On the morning of the 3d of December, a few hours 
before my departure for the north, I directed to you a commu- 
nication touching certain charges made by citizens of San Juan 
against the alcalde, which you had referred to me for such ac- 
tion as I might deem proper upon an investigation. My report 
was written in some haste, but the conclusions reached were 
based upon a careful and deliberate consideration of the docu- 
ments sent to me for examination. Although this examination 
necessarily left with me some doubts as to his official integrity, 
nevertheless I was compelled upon the proofs before me to re- 
port to you, " that no evidence ha^ yet been disclosed upon which 
I may justly base a criminal accusation against the alcalde." 
I also stated to you that the examiners of the treasury depart- 
ment, as well as the chief of the municipal bureau of that de- 
partment, had informed me that they also were not then able 
to present specific evidence of fraud on the part of the chief 
officer of the municipal administration. 

No one however could read the expediente presented to me 
without reaching the conclusion that the affairs of the munic- 
ipality were in a state of disorder. I therefore reported to you 
that: 

My investigation has disclosed the fact that for fnlly twelve months 
the public affairs of the municipality of San Juan have been in a disorgan- 
ized, demoralized and corrupt condition; that the law has been consistently 
disregarded; that the municipal miles and regulations have been neglected; 
and that fraud has flourished unchecked by such supervision as sliould 
have been given to the various departments of the municipal government 
by the alcalde. The result has been much loss of public revenues raised 
from taxation of the people of the municipality. The loss amounts to 
many thousands of dollars, and the aggregate amount has not yet been as- 
certained and possibly may never be ascertained with accuracy. 

But inasmuch as the dismissal of the alcalde at that time 
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would have separated him from his office only for a period of 
two or three weeks intervening before his new term com- 
menced, such action then would obviously have been an inef- 
fective adjustment of the situation, and I so advised you. 

Since rendering that report the further investigations of this 
office have resulted in the production of proofs of such nature 
as to require the department to institute criminal proceedings 
against the alcalde. This action was taken by the Assistant 
Attorney-General during my absence from the country and 
without my knowledge. I now wish however to express my 
approval of his course and to assume such responsibility as may 
attach to it. 

As the power is vested in you to take cognizance of the 
official delinquencies of alcaldes and, where the circumstances 
require it, to protect, by their removal, the public interests 
which they administer, it is proper for me to lay before you a 
statement in relation to the criminal charges made against the 
alcalde of San Juan as the case appears upon the expediente 
in this office. 

Since my last report to you this office has obtained addi- 
tional information as to the nature of the receipts so often 
said in late public comment to have been destroyed. It now 
appears that they were not blank documents, as I had first 
supposed, but that the}' had been filled in with the names of 
persons using city water, and with the amounts due from them 
respectively. The receipts had also been signed and therefore, 
in the hands of the collectors, they represented money for which 
the collectors would be lawfully liable upon their failure to re- 
turn the receipts uncollected. 

The Treasurer of Porto Rico, on the 29th day of June, 1902, 
issued specific instructions for the cancellation and filing in 
the municipal archives of such uncollected receipts. The al- 
calde of San Juan admits that he received this letter. It 
also satisfactorily appears that, only five days before the al- 
calde claims to have given the order for their destruction and 
while the municipal examiners were at work unearthing the 
frauds that were then existing under his administration, the 
alcalde was requested to produce the uncollected receipts for 
the use of the examiners in connection with their investiga- 
tion. He agreed to do so. When they again made this re- 
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quest they were informed by the alcalde that he had ordered 
the receipts to be destroyed. And now, notwithstanding the 
evidence against him, which includes his own statements un- 
der oath, it is said that he is endeavoring to place the blame 
for the alleged destruction upon Mr. Hoist, the municipal 
examiner, to whose zeal and energy is due the discovery of 
this great wrong against the people of this community. He 
had made contradictory statements under oath in reference 
to the alleged destruction of the uncollected receipts of such 
nature as to lead to the conclusion that they were wilful. 
Just how many of these receipts, ' if any, were actually de- 
stroyed is now being ascertained. That many of them were 
not destroyed is certain, for a large number of them are now 
in the possession of this office and others are in the pos- 
session of the treasury department. All of them have been 
identified as having been given to the holders upon the pay- 
ment of the moneys due for the city water consumed by them. 
This money has not been accounted for to the people of the mun- 
icipalit}'^, but has passed unlawfully into the hands of others. 

There is a salutary principle of law expressed in the legal 
maxim " Omnia jpraemimuntur contra »poliatoremP It may 
be applied most aptly to the alcalde of San Juan. The order 
for the destruction of the uncollected receipts was issued by him 
not only in contempt of the superior authority whose instruc- 
tions he had received and, as it appears, for the purpose of ob- 
structing the investigation then going on ; but it was issued by 
him in contempt of the law which forbids the destruction of 
public documents and punishes it as a crime. All crimes may 
usually be traced to an underlying motive. The order of de- 
struction given by the alcalde in defiance of authority was an 
act so unnecessary and so hostile to his own good name and rep- 
utation as to lead to the conclusion, under the maxim referred 
to, that it was given for no other motive than to prevent the 
discovery of the actual amount of the defalcation. 

In my judgment this state of affairs is such as to require the 
immediate dismissal of Manuel Egozcue y Cintron from his of- 
fice as alcalde of San Juan. And I so recommend.^ 



^In accordance with this recomraendatioii the alcalde was dismissed 
from his office. 
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In making this recommendation I feel that it is proper for 
your further information to explain in detail some other matters 
which do not appear in the criminal proceedings against the 
alcalde, but which seem to affect his official integrity and his 
capacity for the important responsibilities that rest upon him : 
On the eighth of October, 1901, Manuel Egozcue y Cintron, as 
mayor of the city of San Juan, addressed a communication to 
the Executive Council requesting, on behalf of his municipality, 
the confirmation of a project for issuing a municipal loan of 
$600,000. Throughout the consideration of this petition the 
Executive Council and its various committees conferred with 
the alcalde as the administrative representative of the people 
of San Juan, and with no one else. And for the representa- 
tions, reports and statements made by him in that capacity, 
the alcalde, in ray judgment, should be held to a strict respon- 
sibility. The law requires it and common reason enforces this 
view. 

In his report to the Executive Council of the necessities of 
the municipality and of the objects to which the proceeds of 
the proposed loan were to be applied, there is a false statement, 
as the treasury examiners indicate, aggregating the sum of 
$43,253.47. Of this amount, $32,820 is included twice under 
different names. It is included in the item "to refund the 
bond issue of January 1, 1897, $264,000," and in the item "to 
fund the floating debt, including interest on said bonds to De- 
cember 1, 1901, $117,269.17." In addition to this false state- 
ment of facts there is a further sum of $10,433.47 included as 
a floating indebtedness in the item of $117,269.17, when in 
fact every dollar of that amount had been paid out of munici- 
pal resources before the bonds were issued. These two items 
together aggregate the said sum of $43,253.47. 

Finding himself in possession of that amount of money not 
require4 by the municipality, the alcalde requested the munici- 
pal council to transfer it to the common fund, and then pro- 
ceeded to expend it unlawfully, disregarding every considera- 
tion of law and every consideration of respect for the Governor 
and the Executive Council of Porto Kico, whose official sanc- 
tion to said loan is required under the law. 

Here then is the sum of $43,253.47 imposed upon the tax- 
payers of the municipality either through the wilful decep- 
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tion by the alcalde of the Governor and the Executive Coun- 
cil, or through incapacity for business affairs on his part sa 
gross as to indicate his unfitness for such responsibilities. But 
this is not all. The people of this community for a period of 
twenty years will have to pay interest on that amount. Thia 
makes an additional sum of $51,904.16. The principal and 
interest together aggregate the sum of $95,157.63, — a heavy 
price for the people to pay, either for the wilful and wrongful 
act or the gross incapacity, whichever it may be, of their execu- 
tive offlcei'. 

The third item contained in the alcalde's project was for 
$50,000 for 'putting the water works in proper condition ac- 
cording to the original contract. He has had over a year and 
a half to consider and formulate plans for that important im- 
provement. But at this time the fund remains practically un- 
expended, while the good people of San Juan pay the interest 
on it. 

I now call your attention to the fourth item submitted by 
the alcalde for the consideration of the Executive Council in 
connection with the proposed bond issue. It is an item of 
$60,000 for the construction of sewers in certain of the city 
streets. It is now understood that the contract for doing this 
work was let at about the sum of $16,000. If this is incorrect, 
let it be assumed that the total cost of that work will be $20,000. 
This leaves a balance in that appropriation of $40,000 as an 
additional and unnecessary indebtedness upon the people of 
San Juan. If interest be added for a period of twenty years 
the people of the community will have to pay the further sum 
of $48,000, or an aggregate on this account of $88,000. 

The fifth item is for $25,000 for the construction of a home 
for the indigent poor of San Juan. So far as I am advised no 
such home has been constructed nor is such an institution now 
in contemplation. Nevertheless the interest on that large un- 
used fund is now being paid by the taxpayers, and if it is not 
used for the purpose specified it must lawfully remain as a sur- 
plus in a municipal treasury for a period of twenty years, during 
which time interest aggregating a sum in excess of the item 
itself will have to be collected from the people upon whom the 
burden rests of supporting this community. 

The sixth and last item in the project submitted by the al- 
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calde is for the sum of $83,297.31 for paving and repaying the 
streets. In discussing this item your attention is called to the 
fact that the project lor a loan was submitted to the Executive 
Council over a year and three months ago. If the alcalde of 
San Juan has any appreciation of the importance of his official 
duties, it seems reasonable to suppose that he took an addi- 
tional period of at least three months, prior to submitting his 
plans to the Executive Council, to carefully examine and in- 
form himself of the needs of the municipality in the matter 
of paving. In other words he must have commenced to con- 
sider the question of paving and repaving the streets at least a 
year and a half ago. At this date I am informed that not one 
block of paving has been done ; that out of the appropriation 
of $83,297.31 for this purpose, as estimated and secured by him, 
the alcalde has permitted to be expended for materials and for 
laying some curb stones, the sum of $79,595, leaving the sum 
of only $3,702.31 available for the payment of the labor neces- 
sary to utilize the material puichased. 

The result therefore, in the matter of paving, of the official 
labors and deliberations of this official for a year and a half on 
behalf of the people whose public servant he is, has been to in- 
volve the taxpayers in the purchase of an immense amount of 
material which he is now not able to make use of. The ap- 
propriation was ^^ for paving and repaving of streets.''^ The ex- 
penditure of practically the entire amount in the purchase of 
materials was either a deliberate disregard of the law and of 
his duty or a stupid blunder of an incapable official so extraor- 
dinary as to make it difficult to find a similar instance in the 
history of municipal mismanagement. And in order to relieve 
himself and the taxpayers of the embarrassments arising out 
of this wrong against the city and its people, he now proposes, 
for the payment of the cost of using the materials so purchased, 
to transfer the balance of funds arising from his blundering 
estimate of the amount necessary for sewers. He also proposes 
to use for the same purpose the bonus received from the pur- 
chasers of the bonds as a mark of their confidence in the 
municipal corporation, whose good name and excellent financial 
credit the alcalde has done so much to destroy. He proposes 
to do this notwithstanding the express provision of the law 
that all moneys received from the issue of bonds '^must be 
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used only for thepwrpose specified in the ordinance authorizing 
the loan^'* 

This extravagant expenditure of money paid out of the 
pockets of others is accompanied by an extraordinary loose- 
ness and laxity in the keeping of the municipal accounts. I 
will not detain you with further references to the disgraceful 
condition of the water works department and the crime that 
has resulted from the alcalde's inattention to his dut}'^ in con- 
nection with that important branch of the public service. 
There is every probability however that corruption and dis- 
order have existed in other branches of the public service. 
The treasury examiners on the papers before me show that 
considerable sums of money have been collected from the mar- 
ket stalls, while no appropriate account 'has been kept of such 
receipts by the alcalde's subordinates ; that for the use of the 
slaughter house, revenues have been received and an account 
kept which cannot be checked up. It is also true, as stated by 
the examiners, that the law of accounting for a long period of 
months was consistently violated with respect to the collections 
from (1) the corral for animals, (2) for certificates and certified 
copies of records, (3) for licenses of lawful games, (4) for ve- 
hicles, (5) wagons, (6) stalls on the streets and plazas, (7) for 
licenses for peddlers, (8) for dog licenses, (9) for ball licenses 
and (10) licenses for public exhibitions. In all of these bureaus 
the municipal authorities formerly kept their accounts without 
regard to the requirements of law and in such manner as to 
make it now impossible to ascertain with exactness whether 
more funds were received than have been accounted for. In 
addition to this it appears that, without the authority of law, 
he has- levied administrative fines, which have been collected 
and an account kept in such manner as to make it now impos- 
sible to tell by whom they were paid or for what supposed 
offense ; and in such manner as to make it impossible to tell 
whether more fines have been collected than are now accoimted 
for. 

I should be glad at this point to withdraw this matter from 
your further attention, but there is still another phase of it, the 
significance of which is such as to require me to mention it. It 
is said by the alcalde and by those who are lending their sup- 
port in defense of the charges pending against him, that the re- 
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sponsibility for these disorders in municipal affairs rests not 
upon hiui but upon his subordinates. As I understajid the pro- 
ceedings in the District Court of San Juan, the alcalde is 
charged with personal participation in an act which, under the 
laws of the island, is a crime. With respect to the other mat- 
ters referred to in this report, if the alcalde, as the chief exec- 
utive officer of the municipality, in whom is vested the power 
of appointing and dismissing his subordinates, is unwilling to 
accept or denies his responsibility for their conduct, in my 
judgment, he does not understand his official position and is^ 
not fit to undertake its duties. His subordinates are not with- 
out responsibility, and some of them are now facing indict- 
ments in the courts. But it is a singular fact that the alcalde, 
even after the investigation had commenced, took no steps 
against the director of the water works, but permitted him to 
remain upon the pay-rolls of the city until he became a fugitive 
from justice. For weeks after the matter had become a public 
scandal throughout the island, the city treasurer, Mariano Pes- 
quera, was also permitted by the alcalde to remain an employee 
of the city until he was suspended by the Governor. In fact, 
so far as I am advised, Manuel Egozcue y Cintron has never at 
any time throughout the entire period since the discovery of 
the frauds upon the city treasury raised his hand for one mo- 
ment in vindication of the law or to secure the punishment of 
those whom he now says are responsible. I have yet to be ad- 
vised of a single respect in which he has volunteered his aid to 
the municipal examiners. At every step they have had to find 
their way in unraveling the intricacies of this crime against the 
people. He has instituted no investigation on behalf of the 
municipalit3^ At this moment, so far as I have been s^dvised, 
he still remains inactive. And if he has made any public ex- 
pression of his official interest in ascertaining the extent of the 
defalcation, or if he has taken any step to that end it has not 
come to my knowledge. I need not recall the fact that he re- 
tained in the municipal service for months, and until shortly 
before his conviction, a notorious disturber of the public peace ; 
that Quentin Flores, removed by the Secretary of Porto Rico 
from his office of turnkey of the municipal jail, promptly found 
an asylum on the city pay-rolls ; that Eladio Cepeda, another 
municipal jail official, is now under charges of having robbed a 
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prisoner ; that Benito Miro, lately a keeper of that jail, is now in 
prison serving a sentence ; or that three municipal inspectors 
were yesterday arrested for public disorder and threatening the 
police. 

In my judgment, under the administration of Manuel Egoz- 
cue y Cintron, the public service of the municipality is now in a 
demoralized and corrupt condition, and good order in the com- 
munity and the protection of public interests are not to be ex- 
pected so long as he retains his office. 

I have the honor, Sir, to remain. 

Your obedient servant, 

JAMES S. HARLAN. 

The GrOVERNOR. 

14 
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TERRITORIAL GOVERNMENT — EXTENSION OF THE CONSTI- 
TUTION TO PORTO RICO— REPORT OF THE JUDICIARY COM- 
MITTEE. 

Under the insular constitution the people of Porto Rico have substantially 
all the constitutional guaranties that are enjoyed by the people of the 
United States, and by appropriate legislation have established for them- 
selves all the rights that are traditional among free people. 

Besides having powers of legislation even broader than that of states, it is 
entirely independent of the national system of taxation. Although under 
the protection of the central government as fully as the states, it is nev- 
ertheless not required to contribute to the national burdens. The tariff 
laws of the United States extend to Porto Rico and ai*e enforced by <»fii- 
cials appointed by the government at Washington; but all moneys col- 
lected from custom duties ara covei'ed into the insular treasury. In ad- 
dition the people of the island are not subject to the federal internal 
revenue laws, and having established a local system of excise taxes, they 
are able to collect for insular purposes revenues which in the states and 
organized tei-ritories accrue to the national government. 

The disadvantages that would follow upon the extension of the federal con- 
stitution to the island, or upon the creation for it of a regularly or- 
ganized territorial form of government considered and discussed. 

In The Executive Council of Porto Kico, 

March 11, 1903, 

The Judiciary Committee to which has been referred House 
Memorial 4, petitioning the Congress of the United States to 
grant the island a territorial form of government to be called 
the Territory of Porto Rico, and House Joint Resolution 2, 
praying for the extension of the Constitution of the United 
States to this island by congressional enactment, has the honor 
to report as follows : 

The resolution was offered " without prejudice to the prior 
and broader memorial tending to secure a territorial govern- 
ment for the people of Porto Rico." The memorial on the other 
hand frankly proceeds on the theory that the creation here of 
a territorial form of government " would establish the possi- 
bility of its transition into statehood." There is incorporated 
also in the memorial an alternate plan for the enlargement of 
the Executive Council to a body of fourteen members one half 
of whom shall be elected every two years. The resolution in 
other words requests the extension to us of the constitution 
while the memorial prays for a constitutional government. 
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Broadly considered the essential principle of each measure is 
that Porto Rico may be brought under the federal constitution 
in the same sense in which the organized territories are under 
the constitution. 

Each of the two measures has received the sanction of the 
House of Delegates and seems to some extent at least to give 
expression to the hopes and aspirations of the people of Porto 
Rico. It is altogether proper therefore that the Judiciary Com- 
mittee in presenting an adverse report upon them should make a 
full and frank statement of its reasons for reaching such a con- 
clusion. And this is its obvious duty more especially, because 
each measure indicates not only a devotion and loyalty to the 
national government but an adherence, truly American, to the 
underlying principle of the constitution — that mankind is quali- 
fied for self-government. 

Without having had the benefit of an opportunity of listen- 
ing to the debates that attended the passage of the two projects 
by the House of Delegates, the Judiciary Committee is left to 
infer that the desire for the definite and full constitutional status 
of an organized territory is based either upon the belief that 
without it our progress as a people will be less rapid and satis- 
factory or upon the belief that there is something lacking in 
the advantages of our present position. 

The desire to enjoy the highest political status that the fed- 
eral system can give us is a sentiment that does honor to those 
that entertain it. But in the consideration of any proposed 
change in our general form of government and especially one 
so fundamental as that now suggested, those who represent 
the people in the legislative assembly are charged with the 
moral duty of examining the question, not from the standpoint 
of their personal sentiments but from the broader standpoint 
of the real interests of the whole people. And it is from that 
point of view that the committee proposes now to discuss the 
two projects. 

If they are intended as practical measures to secure the re- 
moval of an impediment in our progress as a people, due to any 
defect in our present form of government or to the fact that we 
are not under the constitution, it is surely wise before giving 
our final sanction to them to ascertain clearl}'' and precisely the 
nature of the impediment or defect, and then to understand 
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clearly what effect the remedy that is proposed may have upon 
our future happiness and prosperity. 

Is there any real impediment to our progress or any defect 
in our present form of government? It is diflBcult to think that 
there is. The advancement of this island since civil govern- 
ment was organized has been remarkable and unique in the his- 
tory of the United States. So far as our material condition is 
concerned the candid citizen will confess that the island and its 
people are going forward at a safe pace to an assured prosperity. 
So far as our educational interests are concerned it must be ad- 
mitted that all is being accomplished that could reasonably be 
expected. The general peace and good order were never more 
marked than at this moment. The social and moral conditions 
of a people may doubtless be strengthened by the enactment of 
protective laws, but in a wider sense our welfare in that respect 
must rest upon our own individual efforts as good citizens and 
not depend for stability upon any system of statutes. More- 
over such evils and defects as may exist in connection with our 
social and moral progress may be corrected under our present 
form of government as readily as under any other. If some of 
us therefore are of the opinion that in these moral, educational, 
material or social conditions we are not progressing so swiftly 
as had been hoped, the remedy lies not in a f cTndamental change 
in our system of government but in our own hands. * We need 
no greater powers. Those delegated to us under the organic 
act are as ample as the powers of legislation enjoyed by any 
state. We need only to make use of them in order to bring 
out all that is noblest and best in our people. And if evils ex- 
ist we have only to be diligent in legislating for their correction 
and zealous in enforcing the laws against those who offend their 
precepts. 

But there is in fact no such impediment to our progress. . And 
the motive for the introduction of these two measures is possi- 
bly to be found not in a supposed inadequacy of the present 
form of government but in a thought of a different nature. 
There is a wrong impression in the island of the dignity of the 
present form of government, a vague hope for something higher 
and better. And it is to be inferred from each of the measures 
now under consideration that a territorial government organized 
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under the constitution of the United States would be accepted 
as a fulfilment of that higher aspiration. 

A desire to be admitted into the Union as a state is an un- 
spoken tribute of loyalty to the Great Republic. It is a senti- 
ment that is easily understood and appreciated by any American 
citizen. It is more difficult however to understand a willing- 
ness to accept a territorial form of government in place of the 
government that now exists in this island. For in the popular 
estimation in the United States a territory has no place of spe- 
cial importance in the American system. The memorial seems 
to indicate that the belief is entertained here that an American 
community must first be an organized territory before it may 
become a state. But this is an error. There is no such require- 
ment in the constitution and precedent is against it. The state 
of Texas was admitted into the Union without first being made 
a territory. 

A territory is an embryonic political status ; a period of pro- 
bation during which opportunity is given to the inhabitants to 
demonstrate that they are strong enough and have enough of 
intelligence and capacity to entitle the territory to be placed on 
an equality with the states. Generally it is a crude method for 
governing a frontier, a portion of the country that is sparsely 
settled and whose inhabitants have not yet reached the condi- 
tion that entitles them to the dignity of statehood. It is gov- 
ernment reduced to its lowest and simplest terms and is under 
more or less strict supervision by the government at Washing- 
ton. The territory of Alaska for instance is organized without 
any local legislative body at all. It has only a governor, a 
judge, a marshal and an attorney-general, by whom the laws 
are administered and the welfare of the community protected. 
This crude structure of government has not been an unusual 
one in the history of the government of territories by the Uni- 
ted States. And therefore it would not follow necessarily, 
should we be given the status of an organized territory, that 
there would be any change in our present form of government. 

But there is nothing in the condition of the people of Porto 
Rico that makes it proper that this inferior form of territorial 
government should be imposed upon them. Besides being 
densely populated, for generations Porto Rico has sustained a 
social and political system as complex and complete as that of 
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the states of the United States. The body of laws upon which 
our property rights depend and which regulate the daily routine 
of our lives is as highly developed as the laws of any state of 
the United States. There have grown up under it a people of 
cultivation and wide intelligence. And in every respect our 
political and social progress has been on a higher plane than that 
of the ordinary territory of the United States. Even the most 
populous and commercially aggressive of the regular territories 
as they exist to-day is inferior in its form of government to this 
government, and inferior in the effectiveness of its system of 
laws for working out the destiny of its people in accordance 
with their own will and in accordance with the opportunities 
that are presented to them. 

A clear appreciation of the character and importance of this 
form of government was evidently in the mind of the Attorney- 
General of the United States when he said in a communication 
to the Secretary of the Navy dated October 25, 1901 (23 Opin- 
ions, 564): 

It is not needful in this case to withhold the analogy because the word 
** state" alone is used in this provision (of the constitution), for Congress 
appeai-s clearly to have placed tlie tenitory of Porto Rico on the same plane 
as a state, in this respect at least, by its surrender of a large share of pub- 
lic property and functions to the local control. 

The question before the Attorney-General was whether the 
President had the right to set aside a portion of the island of 
Culebra for naval purposes without the consent of this govern- 
ment. Although such power doubtless existed in Congress^ 
nevertheless the recommendation of the Attorney-General was 
as follows : 

It seems to me that the United States should obtain, in accordance with 
the usual methods of authorization by Congress, a transfer of such indi- 
vidual property rights as may be involved and a retro-cession pro ianto 
from the government of Porto Rico. 

And Congress on July 1, 1902, took appropriate action with 
respect to the needs of the national government in Porto Rico, 
and this government within the past few days has responded by 
a legislative enactment yielding to the United States all title 
and jurisdiction in the lands desired for national purposes. Had 
Porto Rico been an organized territory of the United States 
the Congress would not have hesitated to have taken any of its 
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public lands for such purposes without waiting for a formal 
enactment by the territorial legislature. 

In the organized territories the title to all public lands is re- 
tained by the United States and they are subject to its disposi- 
tion. In Porto Rico on the other hand Congress has provided 
that all public lands not needed for military or other national 
purposes shall be granted to the insular government. This 
grant of absolute title is not accompanied by restrictions upon 
the power of disposition usually found when public lands are 
granted by the United States .to territories and even to states. 
Our legislature has some powers in the enactment of laws that 
the legislatures of territories have not had. There is no limita- 
tion in the organic act against special legislation, a restriction 
to be found even in the constitution of many states. And in 
other respects citizens of a territory do not enjoy the same dig- 
nity of citizenship that belongs to citizens of states. The fed- 
eral court of Porto Rico, for instance, is open to citizens of 
Porto Rico in proper cases, while in the organized territories 
there are no federal courts. And in the federal courts of the 
states a citizen of an organized territory may neither sue nor be 
sued in cases where the basis of jurisdiction is a diversity of 
citizenship. 

In other respects we have an independence of action and of 
jurisdiction not given to territorial governments. Since the 
creation of a civil government for Porto Rico in no single in- 
stance, so far as the writer has been informed, has the govern- 
ment at Washington or any of its departments given instruc- 
tions or intervened in our affairs. As the writer was leaving 
the United States to assume charge of his office in Porto Rico 
he requested instructions from the Attorney-General of the 
United States and was advised by that officer that he con- 
sidered himself without power or authority over the Attorney- 
General of Porto Rico, and that the government of Porto Rico 
must work out its own difficulties. That as the committee 
understands it is the general view of the authorities at Wash- 
ington. 

The truth is that the insular government enjoys a political 
status remarkable and extraordinary in the advantages that ac- 
crue from it. And if we are wise we shall not endeavor to have 
those advantages taken from us, by praying for any form of 
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government hemmed about with limitations that would detract 
from our present fortunate condition. If we are wiser still we 
shall retain these advantages in silence and without giving forth 
the impression of discontent with our present form of govern- 
ment. In a letter lately received in this island by His Excel- 
lency, the Governor of Porto Kico, from a high ofScial of the 
United States, who perhaps as much as any one else is entitled 
to the gratitude of the people of Porto Eico, the writer, refer- 
ring to the Governor's desire for an enactment by Congress 
providing that the emigrant tax collected in Portp Eico by fed- 
eral officials might be paid into the insular treasury, says : 

Hawaii was made a territory and in consequence aU her custom duties, 
internal revenue taxes and every other kind of tax, including those about 
which you cabled me, are collected for the benefit of the United States. 
The impression obtains here that Porto Rico has been greatly favoi-ed in 
being allowed exemption from our internal revenue tax and in being given 
her custom duties. I fear an effort to change the law so as to give you the 
collections under consideration, might fail so far as that purpose is con- 
cerned and lead to other changes that would make your situation less agree- 
able than it is. 

These are significant words and they suggest that our wisest 
course is to be content with what we have. 

The importance of our present advantages ought not to be 
overlooked. What other part of the United States, except the 
Philippines, is independent of the national system of taxation? 
What territory in the history of the United States has been re- 
lieved of its share of the burdens of national government? 
Unlike the states and territories Porto Eico is not required to 
contribute to the national defense or, with the single exception 
of the federal court of Porto Eico the budget of which is paid 
from the insular treasury, to make contributions for any other 
national purpose. We keep the customs duties collected at our 
ports and have our own internal revenue system. These taxes, 
which in the territories and states make large demands upon 
the energies and activities of the people and their commerce, 
have not been pat upon us for the benefit of the government 
at Washington but for the benefit of the government at 
San Juan. And the internal revenue taxes we have imposed 
upon ourselves. The island of Porto Eico is free to pursue its 
development with all its resources unburdened by national ex- 
actions, while its people at the same time enjoy the assurance 
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that the national government will exert every power it has in 
its protection against foreign aggression or domestic insurrec- 
tion. What relation could be more beneficent to any people or 
more calculated to enable them to work out their destiny to 
the best possible advantage? Every dollar of taxes accruing 
from our commercial activities and our accumulated wealth re- 
mains in the island to be utilized for the public weal in accord- 
ance with the policies established by our own legislative as- 
sembly. Hawaii on the other hand organized as a territory is 
now clamoring for congressional legislation which will put her 
people on a footing as favorable as that we now enjoy. 

It is not wise to ask that these special advantages be taken 
from us. Nor must we cease to be grateful for the profound 
statesmanship that has fashioned for us a government embrac- 
ing not only all that is essential in free government but also 
giving to us these unusual and bountiful privileges. 

Your committee is aware of the fact that the creation for this 
island of a government to any extent outside of the constitu- 
tion and resting largely upon the discretion of the Congress 
was at one time the subject of animated debates and wide differ- 
ences of opinion in the United States. It is aware also that 
the establishment for our own benefit of a duty upon Porto 
Rican products as they entered the ports of the United States 
and a duty upon products of the United States entering the 
ports of Porto Rico was the occasion of keen public discussion. 
Practical experience however has demonstrated the wisdom 
and forethought of those that were responsible for that adjust- 
ment of our relations with the national government. Situated 
alone in a far-off sea without the benefits of the intimate geo- 
graphical proximity and the close contact in commercial activities 
that are enjoyed by thie states, our economic condition is very 
different from that of the states and territories. The extension 
to us at that time of the clause in the constitution requiring 
uniformity in taxation would have been more devastating than 
the great hurricane. Its results at this time would be equally 
disastrous. The imposition upon us of the internal revenue 
system of the United States would destroy our industries, and the 
absorption of the large annual taxes collected 'under that sys- 
tem, as well as the absorption of the revenues now accruing to 
us from customs duties, would make it impossible to support the 
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highly organized government now existing here without throw- 
ing upon real estate and industry an extraordinary and crush- 
ing burden of taxation. 

With the present conditions undisturbed there is no limit \a> 
what may be accomplished in the future for the good of the 
people of this island. If our products and our industries and our 
energies may remain unburdened for national purposes and be 
taxed only for our own benefit and only as our own legislative 
authority shall direct, our schools will multiply, our roads be 
lengthened and in every other way we shall be able to work 
out the highest development of which we are capable. 

11. 

In the preceding pages your committee has endeavored to set 
forth in a brief way the advantages accruing to the people of 
Porto Kico from the present form of government and to show 
how greatly our position exceeds that of an organized terri- 
tory. But the disadvantages that will follow, should the con- 
stitution in all its parts be extended to us by congressional en- 
actment as requested in the Memorial and the Joint Resolution, 
present the more serious side of this question. 

Our insular constitution and the body of our laws give to us 
now all the constitutional guarantees enjoyed by citizens of the 
United States. We can by appropriate legislation give to our- 
selves anything that is lacking. The bill of rights enacted by 
the legislative assembly contains in fact all the rights that are 
traditional among free people. And should the constitution be 
extended tons to-morrow we would not know or be able to real- 
ize any change in our condition except by the disadvantages and 
responsibilities that would immediately follow in the path of 
some of its provisions ; unless indeed we are willing, in asking 
for and in receiving the benefits of that great instrument, to 
become at the same time a mendicant for financial aid at the 
doors of the national treasury, a position which the people of 
this island do not desire and an attitude which no other Amer- 
ican community has ever assumed. 

It is not the purpose of the committee to set forth in exhaus- 
tive detail the uilfortunate results that would follow should Con- 
gress act upon the Memorial or Joint Resolution, but it is well 
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and wise to some extent at least to consider the question fronii 
the point of view of our annual budget. 

During the fiscal year ending June 30, 1902, as shown by the- 
report of the Auditor of Porto Rico, there was collected for in-^ 
sular purposes from the regular and ordinary sources of income- 
the gross sum of $2,202,531.50. Of this gross sum the amount 
received from the regular property tax was only $407,414.05.. 
From the customs there were collected by officers of the Uni- 
ted States the sum of $848,258.30. But under the terms of the 
organic act every dollar of this amount was turned into the in- 
sular treasury to be disbursed for the benefit of the people of 
Porto Rico according to the will of their own legislature. There- 
was also collected hy insular officials from the excise tax on 
spirits, tobacco and other products of our soil and industry 
the sum of $947,859.15. It thus appears that the sum of 
$1,795,117.45 was collected from customs and internal revenue 
taxes during the last fiscal year. This is four times the amount 
of the gross tax upon real property. In fact it was $165,461.25^ 
in excess of four times the amount of the real estate tax. 

Upon the most conservative estimate it is believed that the 
customs and internal revenue taxes for some years to come may 
be relied upon to produce at least as much as the $1,795,117.45 
collected last year. This entire sum would be taken from us- 
should a regular territorial government be granted to the island. 
Under paragraph 1, section 8, of article 1 of the constitution of 
the United States, there is delegated to Congress a power ex- 
pressed in the following language : 

The GoDgress sliaU have power to lay and coUect taxes, duties, imposts 
and excises, to pay the debts and provide for the common defense and gen- 
eral welfare of the United States, but all duties, imposts and excises shall 
be uniform throughout tbe United States. 

Under this provision the internal revenue system of the Uni- 
ted States would at once extend to the island of Porto Kico. 
The federal system must be "uniform throughout the Uni- 
ted States." And Porto Rico being thus made a part of 
the United States in a full constitutional sense would find its 
industries immediately burdened for the benefit of the national 
treasury by the internal excise taxes provided by federal legis- 
lation for the states and territories. Indeed the sum thus taken 
from ns would be largely in excess of the gross amount last 
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mentioned ; for the larger part of the $946,859.15 collected by 
the insular government in the form of excise taxes was de- 
rived upon rum at the rate of $0.60 cents a gallon and upon 
manufactured tobacco at the rate of $1.80 a thousand for 
cigars and $1.00 for cigarettes; while the officers of the 
United States would collect here under the federal system of 
excise taxes at the rate of $1.10 upon each gallon of rum and 
$3.00 a thousand upon cigars and $1.50 upon cigarettes. It is 
not improbable in fact that under the more burdensome federal 
system our people would be required to pay into the national 
treasury, by way of excise taxes alone, a sum almost equal to 
if not in excess of our present insular revenues from all sources. 
But the national system would not stop with the collection of a 
large tax upon the manufacture of rum and cigars. It would 
burden also with a license tax every citizen who sells either 
rum or tobacco by retail. Even the push carts on the streets 
where cigars are vended could not lawfully continue in exist- 
ence without paying a tax to the government at Washington. 
In addition to the large tax upon distilled spirits the federal 
excise law requires each distiller to have a bonded warehouse 
attached to the distillery premises, which is put in the absolute 
charge of storekeepers and inspectors appointed by the federal 
government, although the proprietor of the distillery is required 
to pay their salaries. Of the two hundred distillers of rum the 
large majority would be forced to discontinue, and of the two 
thousand small manufacturers of cigars ninety per cent would 
have to close their factories. 

It is not necessary to enlarge upon these details. But it is 
not difficult to see from what has been said that in order to 
continue with our schools and roads and the other activities of 
government this great deficit in our budget would have to be 
made up by additional taxes upon real estate and upon occu- 
pations. These exactions would be so heavy that we should 
be forced at once to choose between giving up some portion of 
our school system and some' portion of our road extension or 
the imposition of taxes so burdensome as materially to check 
our prosperity. Moreover it is difficult to see how this large 
sum of about $1,800,000 taken annually by the national gov- 
ernment from our circulating medium could be readily replaced 
unless the balance of trade should immediately turn in our 
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favor, a result not to be expected in view of the check that our 
industries would suffer from the imposition of such taxes. 

It is within the recollection of those who read and think and 
follow public discussion in the island that when the Hollander 
Bill imposing a regular tax upon real estate and personal 
property was introduced and passed, those owning accumulated 
property thought that a serious attack had been made upon 
vested interests in the island. Although this feeling has passed 
away and intelligent men recognize the justice of a system that 
imposes a large share of the burdens of government upon ac- 
cumulated wealth rather than upon the strength of the living 
man, increasing by a direct consumo tax the cost of what he 
eats ; nevertheless the feeling is quite general that the present 
tax upon vested property rights is a burden that ought not to 
be largely increased until conditions of commerce and agri- 
culture shall have radically changed. And the prosperity of 
our agriculture and commerce is the living force that vitalizes 
the island and supports its teeming population. Destroy that 
or impose great burdens upon it and you bring suffering to 
every man, woman and child in the island. And yet this is 
what will happen should the Congress give to us a territorial 
government regularly organized under the constitution of theo 
United States as other territories are organized. 

Our annual receipts from all sources approximate $2,300,000. 
If the regular real estate tax which produces a little more than 
$400,000 a year be doubled, the result will bean annual revenue 
of say $800,000, leaving a balance of $1,500,000 in round num- 
bers to be collected from other sources if we are to continue 
our public governmental functions on their present basis. If 
the real estate tax be increased three times, thus producing 
about $1,200,000, there would still remain to be collected the 
sum of $1,100,000 in order to carr}' on our schools, main- 
tain our roads, look after the public health and continue the 
other various activities of government as now established. 
Such a tax as this would amount to confiscation. And it is 
scarcely necessary to say that the effort, in addition to the 
national internal revenue tax on rum and tobacco, to raise this 
sum of $1,100,000 a year on personal property and upon occu- 
pations would utterly fail. We have no foundries or manufac- 
tories or great commercial establishments to contribute to the 
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burdens of government. The island is a purely agricultural 
country with the soil and its products only to draw on in the way 
of taxation. An increase to that extent of the tax upon real 
•estate or upon personal property is an impossible proposition. 

Before leaving the question of the disadvantages that would 
accrue to us should Congress act upon these projects, candor 
requires the committee to refer briefly to another result that 
would follow the creation here of a regular territorial govern- 
ment. 

Under the sixth amendment to the constitution of the United 
States it is provided that in all criminal prosecutions the ac- 
cused shall enjoy the right to a trial by jury. Under the 
seventh amendment it is provided that in all civil suits where 
the amount in controversy exceeds the sum of twenty dollars 
the issue of fact shall likewise be submitted to a jury. If we 
become a regularly organized territory, in every criminal pros- 
ecution, except for petty offenses against municipal regulations 
and ordinances, a jury will be required to intervene even though 
the accused may expressly waive that right. In the states of 
the United States the matter of trials by jury is subject to a 
large extent to legislative action ; and the tendency in many 
^f the states is to curtail and limit the intervention of juries 
both in criminal and in civil matters. But in the territories 
these fixed provisions of the constitution of the United States 
exclude the territorial legislative authority from making any 
substantive modification of the right to a jury trial. It must 
be understood therefore that should a territorial government 
be created for us, practically in every criminal case a jury must 
decide all issues of fact, and in civil cases involving the value of 
over twenty dollars a jury trial may be demanded by either 
party as a constitutional right. 

We must not conceal the truth from ourselves. While the 
committee entertains no feeling of despair, the operation of the 
jury law has not been altogether satisfactory. And this has 
been the subject of wide public comment in the island. Your 
committee has not endeavored to analyze the causes of these 
unsatisfactory results and this is not a proper occasion for doing 
so. But in this connection the committee feels it necessary to 
invite the attention of the council to the fact that there exists 
in this island an unusual percentage of people who are able 
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neither to read nor to write. Side by side with the highest cul- 
tivation in social, professional, literary and technical matters 
there is an extraordinary degree of illiteracy. Those that have 
had occasion to examine the question and to mingle with the 
general mass of the i>eople realize that this ignorance is due to 
the lack of opportunity and is not the natural ignorance that 
exists in some countries in the face of the most ample systems 
of education. Our school system is already making rapid in- 
roads upon it and in the not distant future the census statistics 
will tell another story. Nevertheless it exists, and those citi- 
zens whose love for the island and its real welfare does not 
prevent them from recognizing the facts as they are, will look 
with apprehension upon the further extension for the present 
of the system of trials by jury. 

III. 

Higher than the material and practical considerations that 
have been suggested in the foregoing pages is a further thought. 
The organic act commonly known as the Foraker act was con- 
ceived in wisdom and enacted by the Congress of the United 
States under a profound desire to do for the people of this is- 
land the utmost that wiselj'^ might be done. The completeness 
of that act as a constitution and the adequacy of its provisions 
for meeting all the requirements of government in clear and 
precise terms have exhibited in the highest degree the skill and 
statesmanship of those that drafted it. Under its provisions 
we have made safe progress in the past. We may well trust 
to the wisdom of the government at Washington to provide 
for our future welfare. A conservatism on our part now will 
be more likely to inspire confidence in us at Washington than 
a hasty demand for a new form of government only three years 
after the creation of the present government. 

The desire expressed in one of the bills under discussion for 
citizenship in a full constitutional sense is one that gratifies 
every true American in the island or out of it. But whether 
in its wisdom the national government shall in the future deem 
it wise to make us citizens in that sense is a matter about which 
your committee does not wish .to make any conjecture. If in 
due time it may be done without injury to our own welfare or 
to any policy involving the welfare of the nation at large, we 
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may confidently rest in the assurance that it will be done. For 
the government at Washington is a government of the people, 
and its past history shows that it has been perhaps too ready to 
confer without discrimination the benefits of citizenship on all 
that come to its shores. It has already given us every substan- 
tial benefit of real citizenship. If it has seen fit to reserve the 
mere statutory declaration of citizenship, this has been done for 
our advantage and for our benefit, as well as in the fulfilment 
of a national policy. It remains for us now to take no selfish 
view of these great questions but by recognizing their national 
importance to show our appreciation of the proposition that we 
are so much a part of the nation at large that what is impor- 
tant in public policy to the whole nation is important to us as a 
part of it. 

For these reasons the Judiciary Committee recommends that 
the consideration of both measures be indefinitely postponed. 
Bespectfully submitted, 

JAMES S. HARLAN, Chairman^ 
JOHN R. GARRISON. 

For reasons which I shall verbally express upon the floor of 
the Council I find myself unable to concur in the conclusions 
of the majority of the committee in the above report. 

JOSfi DB GUZMAN BENITEZ. 

Committee an the Jvdioiary. 



ANIJUAL EEPOET 

TO THE 

GOVERNOR OF PORTO RICO 

MAY 1, 1900, TO APRIL 1, 1901. 



Office of the Attorney-General of Porto Kioo, 

AprU i, 1901. 
Sir : Your communication requesting a formal report of tbe 
acts and doings of this department during the past year reached 
ray hands on the second day after I had assumed charge of this 
office. On the same day the Acting Attorney-General who, 
with the exception of a period of about four months, had con- 
ducted the affairs of this department during the past year, took 
his departure for the Philippines. Of necessity therefore this 
report must be of an informal character. 

ROUTINE WORK OF THE DEPARTMENT OF JUSTICE. 

The work of this office is laborious and involves much detail 
for the reason that it comes into close contact with the entire 
judicial system of the island, the fiscals or prosecuting attor- 
neys of all the municipal and district courts being directly under 
the authority of the Attorney-General and, in criminal matters 
against public officials, acting under his personal supervision. 

In the performance of its duties in connection with the courts^ 
the department during the past year has received and answered 
nearly 4,300 communications ; many of these communications 
consisting of formal denunciations or indictments of public offi- 
cials and containing not only the formulation of the charges 
but the testimony in support of them. All of these matters 
as I am informed have had careful consideration. The number of 
criminal matters against public officials thus considered and dis- 
15 (225) ■ 
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posed of was one hundred and twenty-one. In a number of 
cases convictions were secured, but in the majority of cases the 
defendants were acquitted. I am advised that this result was 
due in some cases to a failure of proof and in others to the weak 
character of the charges. 

In addition to these duties the Attorney -General is the legal 
adviser of the governor, the executive council and of the sev- 
eral departments. In that capacity during the past year the 
department has received and answered a large number of com- 
munications and has rendered two hundred and seven opinions 
on legal matters submitted to the office in which interpretations 
of laws, etc., were required for the guidance of the several de- 
partments. 

This department has also considered and acted upon three hun- 
dred and twenty-eight applications for pardons during the past 
year. It seems that upon the American occupation the general 
in command, upon establishing a provisional government under 
military authority, found the jails filled with prisoners, many 
of whom had been in confinement without trial for long periods 
of time, in some instances covering many years. Indeed I am 
informed that in some cases prisoners had been in jail for so long 
a time that all record of the charge under which they had been 
imprisoned had disappeared. Under these circumstances the 
officer in command felt it his duty to grant a large number of 
pardons. This action seems to have left the impression upon 
the men who have since been convicted that the new govern- 
ment would exercise the same clemency upon slight provoca- 
tion. Petitions for pardon have as a result been numerous and 
the reasons assigned in many cases frivolous. In one instance 
the wife of a prisoner who had escaped from prison and was 
still at large requested his pardon on the ground that by es- 
caping her husband had thus relieved the insular government 
of the expense of supporting him. It is also apparent that the 
real theory of criminal punishment is not always understood. 
Some of the petitions for pardon are signed by the injured per- 
son and this in several instances was assigned as a sufficient 
ground for clemency, the fact that the offense may have been 
against the public peace and order being entirely overlooked. 
I find however that few pardons have been granted during the 
past year, although each petition has been carefully considered 
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and ia additioa the department has made efforts to advise it- 
self thoroughly of the nature of the crime and the evidence 
upon which conviction was had. 

INSULAR JUDICIAL SYSTEM. 

Heretofore all persons arrested for petty offenses have been 
tried before the alcaldes or mayors of the respective municipal- 
ities. As the alcaldes were elected by the residents of each 
municipality, and as political feeling in some quarters is very 
intense, this system is said not to have proved thoroughly 
satisfactory. It is said that political considerations have en- 
tered into the performance of the duties of the alcaldes as 
police magistrates. However that may be, the legislature 
abolished the entire system at the fifst opportunity and created 
instead separate police magistrates. These officials are com- 
pensated for their services, not under a fee system, but by a 
definite salary established under the law. It was thought wise 
by the legislature absolutely to remove these police magis- 
trates from connection with local politics, and instead of pro- 
viding for their election by the people of the several municipal- 
ities, the law provides that they shall be appointed by the 
governor. The law goes into effect on this date (April 1), knd 
the appointments having been made, the judges will enter upon 
the performance of their duties at once. It is believed that 
the separation of police magistrates from local political influ- 
ences, making them responsible directly to the governor by 
whom they may be summarily removed, will prove more satis- 
factory than the former system. 

There are sixty-seven of these courts, each municipality hav- 
ing a municipal judge being entitled also to a police magistrate. 
The greatest imprisonment that may be inflicted by police 
courts is six months, and the highest fine $15.00. The offenses 
of which the police magistrates may take cognizance are of a 
petty nature, such as the throwing of stones ; staining of public 
statues or fronts of buildings or doors, and general offenses of 
a malicious nature or which partake of the character of a 
nuisance such as riding a bicycle without a bell or whistle; 
the forming of groups upon the sidewalks ; obstructing public 
roads; reckless driving or riding; the use of foul words or lan- 
guage; putting a heavier burden upon carts than can be well 
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drawn by one horse or one j^oke of oxen, as the case may be ; 
firing arms without authority ; making noises with horns or 
bells; holding tumultuous meetings; disturbing the order of 
theaters ; and other such offenses that come within the general 
term of disorderly conduct, including offenses against general 
municipal ordinances relating to cleanliness and to decency 
and propriety of conduct on the public highways. 

MUNICIPAL COURTS. 

The municipal courts of the island correspond in some r^ 
spects to the ofBce of justice of the peace as established in most 
of the states of the United States. Their jurisdiction in civil 
matters is limited to the sum of $400. In criminal matters 
they have jurisdiction over criminal offenses or misdemeanors 
established by the penal code, such as petty thefts in which the 
loss does not exceed $5 and offenses against property, etc. 

An unusual provision in respect to criminal cases is one giving 
the municipal courts jurisdiction in cases of assault which re- 
sult in wounds; if the wound shall have completely healed 
within fifteen days the municipal courts have jurisdiction, but 
if the wound shall not have completely healed within fifteen 
days the offense is considered one of more gravity and is cog- 
nizable only by the district court, which is a court of much 
greater dignity. 

DISTRICT COURTS. 

There are five district courts in the island, their jurisdiction 
being limited in civil and criminal matters by certain territo- 
rial lines substantially equivalent to county lines in the United 
States. 

In civil matters the district courts are courts of general juris- 
diction, all cases in which the amount involved exceeds $400, 
coming within their cognizance. In criminal matters they have 
cognizance of offenses of greater gravity than the offenses here- 
tofore enumerated in connection with the jurisdiction of police 
magistrates and the municipal courts. 

In each of these five district courts three judges sit, one being 
designated as *' Presidente " or presiding judge. 

These courts are also charged with the functions usually per- 
formed in the United States by probate courts, and have juris- 
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diction over all matters connected with bequests and legacies 
and the inheritance of property both real and personal. 

The District Court of San Juan, besides the duties performed 
by the other district courts has also cognizance of what are called 
"contentious administrative cases." In other words it is a 
court of claims in which all matters in dispute between citizens 
and the insular government may be heard and disposed of. 

The dockets of all of these district courts are very crowded and 
consequently they hold daily sessions, and under the law have 
no right to a vacation except on Sundays and official and reli- 
gious holidays. About two thirds of the cases now pending 
before them are of a criminal character. 

Up to the day on which this report is dated a trial by jury 
has been unknown in Porto Rico. Hence in important crim- 
inal matters and especially in those involving the death penalty 
the responsibility resting upon the judges of these courts has 
been very great. This responsibiUty was fully appreciated by 
the Spanish Government as is shown by an old Spanish law 
not now in force because superseded by the general orders of 
the provisional military government established by the United 
States, that in any criminal case whether involving the death 
penalty or not, where two only of the judges agreed and the 
other dissented, the penalty next inferior to the penalty voted 
for by the two concurring judges was the penalty enforced, and 
therefore where two judges voted for the penalty of death in 
a murder case and one dissented, a life sentence was the neces- 
sary result. The responsibility of the three judges was not so 
great however as to prevent Spanish judges from frequently 
decreeing the penalty of death. I understand that this penalty 
was often inflicted. Since the American occupation however 
it seems that while the judges of the district court have not 
hesitated to decree the death penalty in cases involving mali- 
cious or atrocious features, such sentences have been less nu- 
merous ; but as the jury law goes into effect on this date the 
responsibility heretofore resting upon the judges of the courts 
will to a large extent be transferred to a jury of twelve men. 

As an illustration of the business done in the district courts I 
call your attention to the following schedule furnished me b}^ 
the clerk of the district court of San Juan covering a period 
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from May 1, 1900, of the establishment of the present civil 
government, to the date of this report : 



MAY 1, 1900 TO APRIL 1, 1901. 




1 NUMBER OP CA8B8 | DISPOSKI) OF 


PBNDINe 


Criminal cases | 956 802 


154 


Civil cases 350 113 


237 



It will be observed that a large percentage of the cases heard 
by the district court of San Juan were of a criminal nature. 
This is true of all the district courts. While this indicates that 
much crime exists in Porto Kico, I have reached the conclusion 
from all the inquiries that I have been able in this short time 
to make, that the excessive percentage of criminal cases is due 
to the special conditions that have prevailed here during the 
last few years rather than to a permanent condition of crimi- 
nality among the people. The Spanish-American war and the 
hope of the people of Porto Rico to be released from the domin- 
ion of the Spanish government undoubtedly led to some cases 
of aggression by the Porto Ricans against the Spaniards then 
resident in the island. Many cases of that nature were before 
the military^ courts and some are still pending before the courts 
of the present civil government. The unrest following the 
change of sovereignty which is doubtless one of the results of 
all military activities, has led to other acts of crime and prob- 
ably a few cases of that nature will continue to arise until the 
population is adjusted more fully to the new order of affairs. 
The great destruction of property and loss of life following the 
hurricane of August 8, 1899, and the lack of employment re- 
sulting from the destruction of coffee and sugar plantations 
that prevailed for a few months after this occurrence, were also 
undoubtedly responsible for a number of offenses against law 
and order and against persons and property. It is believed 
however that such breaches of law will grow less frequent as 
soon as conditions improve and the criminal classes shall be 
given to understand that the laws will be enforced with a firm 
hand. In fact the improvement in general conditions is already 
manifest as will clearly appear from a schedule of the business 
done by the same court from August 10, 1899, when the court 
was created by military authority, to May 1, 1900, when the 
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present civil government assumed charge of the island, a period 
of only eight months, commencing just two days before the 
great hurricane. 

DISTRICT COURT OF SAN JUAN. 
AUGUST 10, 1899, to MAY 1, 1900. 



NUMBBB OF CA8E8 | DISPOSED OF 



PEXDIMG 



Criminal cases 



1438 I 1334 



104 



A comparison of the above schedule covering only eight 
months with the schedule of the same court, heretofore given, 
covering a period of eleven months, will give very satisfactory 
evidence of the great improvement in the condition of the peo- 
ple, and the marked decrease in the number of offenses against 
law and order. There are but five female prisoners on the 
whole island. 

An unusual feature of the procedure in criminal cases is that 
the evidence is not preserved in a bill of exceptions but is set 
forth in substance and minutely in the judgment itself. The 
judgment is therefore a lengthy document, and though this 
feature of the procedure here has been much criticised, so long 
as the evidence is not otherwise preserved the judgment cannot 
well be condensed. 

The judgments which are called " sentencias," are divided 
into three parts ; the first part called " resultando," contains a 
statement of the facts as found by the judges from the evidence ; 
the second part called the " considerando " consists of the ap- 
plication in a very logical manner of such laws as may be in- 
volved upon the facts and finally indicates argumentatively 
what the decision must necessarily be ; then follows the deci- 
sion or third part called "fallo." 

These " sentencias " or final judgments are prepared with the 
strictest care, and in language and phraseology are generally 
models of elegant diction and of the faultless use of words. 

THE SUPREME COURT. 

Appeals in criminal matters from the police courts and the 
municipal courts may be taken to the district courts and their 
conclusion is final. In criminal matters which are cognizable 
in the first instance in the district courts, an appeal may be 



232 Annual Report. 

taken to the Supreme Court of the island, but the only evidence 
that reaches the latter court is the evidence preserved in the 
"sentencia" or judgment, as pointed out above. It follows 
therefore that the Supreme Court must accept the statement of 
facts thus prepared by the lower court. No latitude is given nor 
is there opportunity for a reversal of a judgment by the Supreme 
Court on the facts. There is left for its consideration only the 
application of the laws to the facts thus found. It is merely a 
court of cassation. In the absence of an intermediate tribunal, 
where the facts thus ascertained by the trial court and set forth 
in its judgment might be reviewed upon the evidence, it would 
perhaps tend to a furtherance of justice if the Supreme Court 
were made a regular court of appeals so that each case could 
have proper consideration in that court upon the merits. Mat- 
ters of fact which may have escaped the attention of the trial 
court and in which there may be manifest error, cannot now 
be considered by the Supreme Court except as a court of cassa- 
tion. 

In civil cases in the Supreme Court the evidence appears of 
record and can be considered by the court in reaching a final 
conclusion ; but the evidence usually comes to it in a narrative 
form. It often contains however original documents which 
may be consulted. The record is not required to be printed 
nor is it prepared in duplicate. But one copy reaches the court 
and consequently it is passed around from hand to hand among 
the five judges and the lawyers representing the respective 
parties. 

I desire to call your special attention to the fact that in crim- 
inal cases an appeal may be perfected to the Supreme Court 
simply on a motion by the defendant. No costs are required 
to be paid ; no bond is demanded ; no brief is necessary. Nor 
is it necessary for the defendant to have a lawyer to appear on 
his behalf in that court. Nevertheless the court' must give to 
such a case the same consideration that it gives to any other 
appeal and must set forth its judgment with the same elabora- 
tion and care that it would give to a contested case. The re- 
sult is that in every criminal case an appeal to the Supreme 
Court is perfected as a matter of course. In the meantime the 
accused may be enjoying his liberty on bail. A further result 
is that the docket of the supreme court of the island contains 
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TDore cases of a criminal nature than of a civil nature. Under 
the Spanish government defendants in criminal cases were re- 
quired indirectly to pay costs because of the rule which made 
it necessary for the records to be prepared on stamped paper. 
With the abolition of stamped paper by the American admin- 
istration all costs have disappeared. 

Matters heard and disposed of by that court during the last 
calendar year are set forth in the following schedule : 

SUPREME COURT OF PORTO RICO. 
DECEMBER 31, 1889 to DECEMBER 31, 1900. 





MUMBKR OF CASKS 


DISPOSED OP 1 


PENDING 


(Mvil 


133 


1U2 


31 


Criminal 


216 


180 1 


3»i 


Administrative 


22 


21 1 


1 


Total 


371 


303 


68 



There are 378 officials and employees in the entire judicial 
system of the island ; the appropriation for the next year in- 
cluding contingent expenses is $178,150. Of the whole number 
of employees there is not a single American ; of the whole 
number of judges there are but four Americans, a fact which is 
of interest in that it indicates the general policy heretofore pur- 
sued by the Civil Government in this department of putting 
responsibility so far as possible upon the Porto Ricans them- 
selves. Of these four Americans, one is an Associate Justice 
of the Supreme Court of the island. Up to the first day of 
March last he was the sole representative of the American bar 
on the bench of Porto Rico. On account of his ability and 
learning both in the common law and in the civil law, he has 
been peculiarly useful in helping to shape the jurisprudence of 
the island to the new conditions of government. The other 
three American judges have been appointed within the last 
month to the districts courts which are next in importance to 
the Supreme Court. It is hoped that their presence in these 
courts of general jurisdiction will aid in bringing the two sj's- 
tems of jurisprudence wherever they may come into conflict 
into some sort of working harmony. 

The judicial system of the island has lately been the subject 
of adverse comment in the United States. Although my op- 
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portunities for observatioa have been limited to a short period 
of time, I am nevertheless of the opinion that such comments 
are not fully justified by the facts. It is probably true as has 
been said in the United States by the same critics, that no 
court that ever existed in Porto Rico enjoyed the confidence 
of the whole people more fully than the late provisional court 
established by the military authorities and consisting entirely 
of American judges. It is probably also true that the desire 
is now observable on the part of the Porto Ricans themselves 
to take their cases to the United States District Court when- 
ever possible because they feel that without regard to politi- 
cal or other considerations justice will be there administered. 
It is also probably true, that with respect to their own insular 
courts the same confidence does not exist ; it is said, and it 
is probably true, that in some of these courts and in some cases 
political considerations do sometimes influence results. This 
seems to be the belief not only of the Americans here but of 
the Porto Ricans themselves. This, however, is to be said : 
that the Porto Ricans are as well aware of these defects as 
the Americans and there seems to be a genuine desire and 
effort to improve the judicial system, not only in the honest 
administration of the law but in the law itself. The Supreme 
Court of the island, which is the court of last resort, seems be- 
yond question to enjoy the esteem and respect of the people 
without regard to party. This affords strong ground for a 
hopeful view of the situation and my belief is that American 
capital may be invested here with the confidence of protection 
by the courts. But whether the judicial system as now estab- 
lished which preserves the old Spanish law to a large extent, 
will be sufficient to meet the requirements of the new commer- 
cial activities which are confidently expected is a question for 
future consideration. By many of the American lawyers here 
it is thought that it would have been wiser at once to have 
provided a system of American law for the island ; by others 
it has been said that so radical a change would have worked a 
great hardship. I do not feel that I have been here long enough 
to venture an opinion on so important a question, but as the 
relations between Porto Rico and the United States will grow 
closer as time goes on, it is apparent that some modifications 
bringing the two systems of law into closer harmony so that 
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the judges will have some understanding of each system and 
the methods of thought and construction which each system 
requires, are absolutely necessary. 
Very respectfully yours, 

JAMES S. HAELAN. 
Attorney- OenerdL of Porto Rico. 
To the GovEBNOR. 



AKN"UAL EEPOET 

TO THE 

AHORNEY-GENERAL OF THE UNITED STATES 

OCTOBER 1, 1900, to SEPTEMBER 30, 1901. 



Office of the Attorney-General of Porto Rico, 

November 10^ 1901. 

Sir : Section 21 of the act of the Congress of the United 
States, entitled " An Act to provide revenues and a civil gov- 
ernment for Porto Rico, and for other purposes," approved 
April 12, 1900, requires the Attorney-General of Porto Rico 
to " make such reports, through the Governor to the Attorney- 
General of the United States as he may require, which shall 
annually be transmitted to the Congress." 

In compliance with this provision of law I have the honor 
herewith to present to you a report of the acts and doings of 
the department of justice of Porto Rico, as well as a report as 
to the work and proceedings of the judicial system of the island, 
for the year beginning October 1, 1900, and ending Septem- 
ber 30, 1901. 

department of justice. 

Prior to February 11, 1898, when by royal decree the gov- 
ernment of this island was reorganized and five departments of 
government created, among which was the department of 
"gracia, justicia y gobernacion," the general duties that are 
now performed in this office pertained to the functions of the 
presiding judge of one of the three insular courts of general 
jurisdiction. As a separate department this office has therefore 
a history of only three years and one-half. By General Orders 
No. 12, of the series of 1899, there was created by the general 
in command of the military forces of the United States in this. 

237 
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island, the department of jastice, with a secretary of justioe at 
its head. Subsequently that office was discontinued and the 
department was put under the control of a judicial board of 
dve members of the legal profession, serving without salary, 
and assisted by a solicitor general. Later, and in contempla- 
tion of the organization of the present civil government, the 
department was continued in force and, by military order, the 
office of attorney-general was created. 

To this official, whose status was more definitely defined in 
section 21 of the organic act, are delegated all the powers and 
duties customarily exercised by an attorney -general of a ter- 
ritory of the United States. He is required also to perform 
such other duties as may be prescribed by law. 

This provision of law, while rather broad in its requirements, 
does not fully disclose all the duties of the Attorney-General 
of this island, or indicate with clearness the extent of the 
functions of the department of justice. For, besides being a 
member of the executive council, which is the upper house of 
the insular legislature, in which he is required to perform labo- 
rious legislative and administrative duties, the Attorney-General 
has inherited under the Spanish law official labors analogous 
to those exercised by the secretary and minister of justice un- 
der the autonomic constitution granted by Spain under the 
royal decree above mentioned. 

One rather curious group of such inherited functions is the 
examination and disposition of petitions for dispensation of 
the right to cousins to contract matrimony, or as they may be 
more accurately defined, petitions for a waiver of the impedi- 
ment placed by law in the way of the marriage of cousins or 
those related in a closer degree of consanguinity. On assum- 
ing charge of this office I found that since the promulgation 
of the autonomic constitution it had become the practice to 
address such petitions to the department of justice, and that 
almost without exception and as a matter of course, these 
petitions had been granted by the head of the department. A 
close examination of the law developed the fact that. the power 
to grant such petitions was lodged in the government, and not 
in a single member of the government. I have, therefore, 
with the concurrence of the governor and the executive coun- 
cil, transferred these duties to the judiciary committee for its 
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report to and action by the executive council. This depart- 
ment however continues to make the examinations necessary 
as the foundation for such reports by that committee. 

Under the terms of General Order No. 16, of the series of 
1899, which still has the force of law, there was delegated to 
the department among other duties, that of recommending the 
repeal of laws that were unnecessary or that interfered un- 
necessarily with personal liberty. While during the past year 
this department has had no opportunity of recommending 
amendments of laws to the legislature, it has had occasion 
and has not hesitated to declare certain laws of that nature 
to be no longer in force, on the ground of their general incon- 
sistency with the form of government now established in this 
island. 

The same General Order makes it the duty of the head of 
this department to prepare laws and systems in accordance 
with those in vogue in the United States. The department 
has, however, been relieved of this duty by the appointment 
of a code commission, which has now under consideration a 
general revision of the whole body of laws. 

In addition to those functions the Attorney-General is the 
legal adviser of the insular government and of the heads of 
departments ; and during the past year much of the time of 
the department has been consumed in the preparation of opin- 
ions for the guidance of other departments, and in the prepara- 
tion of contracts and other documents in which they were in- 
terested. 

Among the more important duties which I am called upon 
by law to perform is that of investigating claims against the 
insular government, and of investigating the title to its public 
lands ; and during the past year at least one important suit 
involving the title to public lands of considerable value has 
been carefully investigated by the department and is now 
about to come on for trial in one of the insular courts. 

Besides being the legal adviser of the various branches of 
the government, the Department of Justice to some extent 
seems also to be the legal adviser of the public at large. In 
the time of the Spanish domination the practice of securing 
redress and enforcement of individual wrongs or rights by 
means of an attorney retained by the parties in interest, seems 
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not to have been so firmly established as it is in the United 
States; the result is that this department, rather more fre- 
quently than the other departments of the insular govern- 
jnent, has been applied to for relief in cases of alleged private 
wrongs. This is a duty which in no way comes within my 
official functions as defined in the Foraker act or in the local 
law ; but the belief seems to be widely entertained that such 
petitions will have attention, and this office has rendered aid 
when it seemed proper to do so. As an instance I may refer 
to the recent adjustment by the department of a dispute be- 
tween adjoining property owners arising out of the closing of 
an ancient pathway. Another complaint was from a natural- 
ized citizen of the United States and resulted in the collection 
by the department and the transmission to Europe of the re- 
mainder of a decedent's estate. In another instance it seemed 
necessary for my department to take up and adjust a dispute 
between an attorney and his client. I have however, so far 
as seemed to be proper, endeavored to relieve the department 
of matters of this nature, and to put them in the hands of at- 
torneys, where under our system they seem properly to belong. 
In this connection it may be well to refer also to the fact that 
the principle in the written constitution of the Spanish mon- 
archy that personal Uability may be incurred by a magistrate 
who errs in the discharge of his judicial duties, has been the 
occasion of appeals almost without number to this department. 
It is to the credit, however, of the reorganized judicial system of 
Forto Rico, that such communications are now less numerous, 
and that a reference to the proper judicial officer usually re- 
sults in a rational and satisfactory explanation. 

The Attorney-General is required by law to take charge also 
of the prosecution of subordinate judicial and other insular em- 
ployees for official malfeasance. This duty becomes an exten- 
sive one by reason of the provision contained in Section 16 of 
General Orders, No. 98 of 1899, which gives to any resident of 
the island the right to file with this department an information 
against any magistrate, judge or judicial officer, for misconduct 
in office or for immorality in private life unbecoming his official 
position. There have been during the past year a number of 
complaints of this kind, each one of which has had careful in- 
vestigation. In several instances where the complaints have 
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been verified, the resignation of the officials involved resulted 
when requested by the department. In other cases such charges 
were carried into the courts, where either acquittal or conviction 
was obtained according to what seemed to be the weight of the 
evidence. I regret in this connection to have to report that I 
have been compelled before the Supreme Court to prefer charges 
of a grave nature affecting the official and personal honor of 
one of the prosecuting attorneys of the island. The case is now 
pending. 

The Board of Prison Control was formally attached to the 
Department of Justice under the terms of an order issued by 
the military authorities. This board however was abolished by 
an act of the legislative assembly, and the office of director of 
prisons was created. By administrative order this officer and 
all the prisons of the island were placed under the administrative 
supervision of the Attorney-General. This duty is from its 
nature an important one, and an effort is now being made by the 
department to examine thoroughly into the conditions which pr^ 
vail in the penal institutions with a view to their improvement. 

In this connection the investigation of applications for pardon 
and a report thereon to the Governor of the island, is one of the 
duties of this office. During the past year nearly six hundred ap- 
plications of this nature have been examined and reported upon. 

Besides the duties above enumerated the department during 
the past year has had charge of the initiation of trial by jury in 
criminal cases, to which further reference will be made in these 
pages. 

Under the rules of the executive council the Attorney-Gen- 
eral, besides being a member of the committee on municipal 
and private corporations, is the chairman of the committee 
on judiciary, the committee on harbors, ports and mines, and 
of the committee on franchises, privileges and concessions. The 
work of the latter committee is in itself equivalent to a separate 
bureau. All franchises after being considered by the committee 
and acted upon by the Council are drafted by the Attorney- 
General. 

jm)ICTAL SYSTEM. 

In a report rendered by me to the Honorable Charles H. 
Allen, lately Governor of Porto Rico, on the first day of April 
16 
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last, which was incorporated by him in a report submitted 
to the President on the first of May and published at the 
government printing oflBce, I had the honor in brief outline to 
set forth the jurisdiction of the several courts of the island, in- 
cluding the police, municipal and district courts, and concluding 
with a reference to the Supreme Court which is the highest 
judicial tribunal in the island. I will not burden you with a 
repetition of what was there said on these matters. It will be 
sufficient to say that the entire judicial system of the island 
was reorganized by the military authorities while the govern- 
ment of the United States was in the military possession of the 
island. How well this work was done is evidenced by the fact 
that the jurisdiction then conferred upon the several courts, has 
been retained by the legislative assembly with one minor ex- 
ception. The judicial capacity vested by military authority in 
the alcaldes or mayors of the various municipalities in respect 
of petty infractions of police regulations and municipal ordi- 
nances, was transferred by the legislative assembly to the 
police courts then created by it; but otherwise no substan- 
tial change in the courts or in their jurisdiction has taken 
place. 

I attach hereto certain schedules showing the activities of 
the several courts of the island during the past year, from 
which it will be observed that criminal cases far exceed in 
number those of a civil nature. It is but proper however to 
say, that a partial explanation of this is found in the fact that 
the law of torts is a practically undeveloped branch of civil 
remedial procedure; there is scanty recognition in the civil 
code of the principle that the commission of a tort creates an 
obligation to make recompense to the injured person. The 
practical result of this is that redress for torts which in the 
United States is pursued in an action for damages, is usually 
here pursued by means of a criminal proceeding. In the penal 
code mere torts are classified among crimes, and in addition to 
the criminal punishment involved, provision is made not only 
for fixing the damages to be paid to the aggrieved person, but 
for the collection of such damages. In a case of murder the 
sentence of the prisoner to death or to long imprisonment 
usually involves also a judgment against him for pecuniary 
damages suffered by the family of the deceased. In almost 
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every criminal sentence will be found an assessment of dam- 
ages. The practical result of this is that persons guilty of 
some tort, which in the United States would occasion an ac- 
tion for damages, are here often prosecuted under the penal 
code, not only to secure their punishment but in order to re- 
cover damages for the injury. The practical inconvenience 
of the system is that a personal wrong is thus redressed and a 
judgment for damages secured through the efforts of the public 
prosecutor at the public expense without cost to the person ag- 
grieved. For this reason complaints which with us take the 
form of actions for libel, slander, assault, etc., for the recovery 
of damages, are here usually prosecuted criminally. 

But all of these matters are in the minds of both the bench 
and bar of Porto Rico. They are also under consideration by 
a special code commission, and I doubt not that at the coming 
meeting of the legislative assembly new legislation will be 
enacted, in an effort not only to correct some of these defects, 
but to bring the entire body of law more into harmony with 
our American system of jurisprudence. 

THE PENAL CODE. 

The penal code established by the Kingdom of Spain in its 
provinces, and still in force in this island, has been described 
by a close student of Spanish law as "one of the most in- 
genious instruments ever devised for reducing judicial discre- 
tion in the administration of justice to a minimum." Certain 
it is that in the assessment of punishment against offenders of 
the law, much of the freedom of action that characterizes the 
administration of the criminal law in the United States is with- 
drawn from the courts. For this discretion there is substituted 
an elaborate and scientific schedule of punishments, which per- 
mits very little latitude to the court in dealing with convicted 
criminals. 

The framework of the system contemplates five grades of 
criminal responsibility : 

1. For the completed crime. 

2. For the frustrated crime. 

3. For the attempt to commit the crime. 

4. For the conspiracy to commit the crime. 

5. For the proposal to commit the crime. 
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There are fourteen grounds of exemption from criminal lisr 
bility and eight classes of circumstances which extenuate it. 
In addition to this complexity, there are twenty-six classes of 
facts, which when attending the commission of crime, increase 
the penalty imposed. And with respect to these grades of re- 
sponsibility, the accused may be guilty, as at common law, 
either as principal, accomplice or accessory. For each offense, 
and for each combination of facts surrounding the commission 
of it, penalties are imposed upon a carefully graduated scale. 
For instance in a pardon case now before me the sentence for 
the crime of assassination was twelve years and one day. In a 
case of passing counterfeit money the term of the sentence was 
for ten years live months and twenty days. In a case of mur- 
der it was for fourteen years, eight months and twenty-one 
days. In nearly all sentences a fraction of a month is neces- 
sary to be added in order to comply with the schedule of pun- 
ishment elaborately set forth in the code. 

The punishments are further classified as corporal, correc- 
tional or light. Of the former there are sixteen varieties running 
from death through imprisonment for life to imprisonment for 
years at hard labor with or without chains. Of correctional 
punishment there are seven kinds, the most severe being im- 
prisonment in the penitentiary from six months to six years and 
one day. 

There are accessory penalties, fractional penalties and com- 
posite penalties. And there are maximum, medium and mini- 
mum degrees in assessing penalties. Summarized there are nine 
scales and sixty degrees of penalties. So varied and so multi- 
plied are the combinations of penalties that may be imposed, 
and so carefully are they set forth in the penalty tables, that 
the fixing of the punishment for a crime of which a prisoner is 
convicted is almost as mechanical as working out a result from 
a table of logarithms. So exact and refined is the system, that, 
in the adjustment of punishment, facts enter that are wholly 
disregarded in the punishment of criminals in the United States, 
except for their general moral effect on judge and jury. For 
instance, if a highwayman, in effecting a robbery on the high- 
way, uses more violence or intimidation than is necessary for 
the accomplishment of his purpose, this fact is taken into ac- 
count and the punishment adjusted accordingly. 
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The penal code is the product of much thought and experience 
and it does not become me, therefore, to enter upon a criticism 
of it. It is thought by Porto Rican and Spanish lawyers who 
have practiced under it to rank next in excellence to the Span- 
ish mortgage law. It is I think plain, however, that in the en- 
deavor to provide for every circumstance which may lessen or 
enhance the criminality of the act, the real difference between 
things which are wrong in themselves, because they shock the 
moral sense, and things which are prohibited on grounds of 
public policy, is to some extent lost sight of, and the ethical in- 
fluence of the code lessened. For instance in a case of assault, 
the test of jurisdiction between the municipal and the district 
court, is not the malice or the intent of the person committing 
the injury, but the length of time taken in the healing of the 
wound. If, for instance, a citizen is assaulted with a deadly 
weapon attended by every element of passion and malice, and is 
wounded so lightly that the cure of the wound takes place in eight 
days or less, the offense is no more than a mere misdemeanor 
and is cognizable only in the municipal court ; if in another case 
the cure takes longer, the gravity of the offense, even though 
there was no passion or malice, becomes greater, and the case 
is taken to the district court. An effort to bribe an officer when 
made by a relative is distinguished in the law from an effort to 
bribe when made by one not related to the official. In the lat- 
ter case the punishment is severe, but in the former case the 
punishment is only a fine equal in amount to the amount of the 
bribe offered. Crimes against womankind may be punished by 
the state only upon the demand of the parents of the victim, 
and when the offense is condoned by them the criminal respon- 
sibility is removed ; in fact the courts cannot proceed to punish 
after such a condonation has been established. 

I shall not burden this report with further observations as 
to the practical working of our criminal law. I have however 
been impressed with the fact that crime is punished with rea- 
sonable promptness and certainty and with no undue severity. 
The whole subject matter of criminality and the laws for its 
suppression and punishment are now being exhaustively studied 
by the code commission with a view to submitting an amended 
code to the legislature at its next meeting. 
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TRIAL BY JURY IN PORTO RICO. 

Although the jury system in criminal cases has been in force 
in Spain for thirty years or more, the right of a trial by jury 
was never granted to the province of Porto Rico. 

The first act passed by the first legislative assembly that ever 
sat in this island to represent its people, was an act establish- 
ing the right of trial by jury in any criminal case involvings 
capital punishment or confinement for two years or more in a 
penal institution. 

It is not peremptory, but the act confers that privilege upon 
the accused ; he may elect at any time within two days before 
the case is set for trial whether he shall be tried by a jury or 
by the court. 

The act was approved on January 12, of this year, and ac- 
cording to its provisions became effective on the first day of 
April last. Subsequently the same legislature passed an elabo- 
rate jury procedure act, which was approved on the 31st of Jan- 
uary, and took eflFect likewise on the first day of April. Up ta 
the date of this report however there has been no trial by jury 
in a criminal case in the history of the island so far as I am ad- 
vised. Although the law has been in force now for nearly 
seven months, there have been but ten demands for trial by jury. 
This is doubtless due to several causes. In the first place there 
is a natural disinclination on the part of the judges and of the 
lawyers to enter upon a system so radically new. In the sec- 
ond place the unavoidable delay in the publication in Spanish 
of the session laws, resulted in keeping the people unadvised as 
to the jury law for sometime. Finally, through some inad- 
vertence the legislative assembly omitted to make any appro- 
priation for the payment of fees to jurors. Under all these 
circumstances it was not deemed wise to urge jury trials upon 
the bar or the courts. Now, however, as the next session of 
the legislature is approaching, and a deficiency appropriation 
may be bad, I have deemed it wise to urge an apparently re- 
luctant bar and bench to make a serious trial of the system. 
There will shortly be held in the capital under the direction of 
this department a conference of the presiding judges of the dis- 
trict courts of the island, at which a careful explanation and 
study of the jury procedure act will be made. Within a few 
weeks therefore it is hoped that the law will be in full operation. 
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Varying opinions have been expressed as to the outcome of 
the experiment Some of the wisest lawyers and most experi- 
enced judges are looking forward with some apprehension to 
the result. It has been said to me by prominent citizens of the 
island that the people are not yet educated enough in the prac- 
tice of self-government to understand and appreciate the dignity 
of participating in this way in the administration of justice. 
It has even been said to me that there is among some of the 
people a lack of appreciation of the sanctity of an oath, and 
that some jurors will not be bound by an oath. But although 
the records of this department demonstrate a low standard of 
veracity in some quarters in connection with criminal cases, I 
am strongly of the opinion that a people who have enjoyed 
for so many generations the education and refinement that 
characterize this community, will respond well to this new 
duty. 

PENAL INSTITUTIONS OF THE ISLAND. 

In the presidio or insular penitentiary situated at the capital 
are 591 inmates. Of these 180 are under sentence for various 
forms of homicide ; 20 for assault ; 258 for robbery, either in 
its simple form or in combination with other offenses ; 56 for 
larceny, fraud or embezzlement ; 9 for counterfeiting or forgery ; 
17 for arson or attempted arson ; 7 for rape or attempted rape ; 
25 for *' atentados," a term which comprises resistance to offi- 
cers of the law ; and 19 for miscellaneous offenses. 

In the San Juan jail are 113 prisoners under sentence ; 84 in 
the Ponce jail ; 38 in that of Mayaguez, and 40 in the jail at 
Humacao. In the very small jaU of the Arecibo district are 
6 prisoners awaiting trial. In Humacao, there are 14 and in 
Mayaguez 14 such prisoners. In Ponce and San Juan are 169 
prisoners in the aggregate, charged with offenses for which they 
have not been tried. 

It is a rather notable fact that of the 1010 prisoners con- 
victed or awaiting trial throughout the island there are but 9 
women. 

There are no institutions in the island for the separate con- 
finement of juvenile offenders ; nor has any provision been made 
for the separate confinement of insane criminals. 

Since the American occupation industries have been estab- 
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lished for the prisoners in the insular penitentiary. There 
are now in operation shops for shoe-making, tailoring, cabinet- 
making and for blacksmith work ; factories for the manufac- 
ture of hats, baskets and tobacco in various forms ; a photograph 
gallery and a bakery. The products of these industries are al- 
most entirely utilized in the maintenance of penal institutions. 
Good work is being done in these shops and factories, which 
are in reality schools where the inmates are taught trades. A 
school for elementary instruction in reading, writing and arith- 
metic is also maintained within the penitentiary walls. 

Besides the insular penitentiary there are five district jails. 
The penitentiary was constructed about 50 years ago, and has 
no modern sanitary fittings. It is too small for the number of 
its inmates and has no space or park around it where proper 
exercise may be had. There are no separate cells for the pris- 
oners, who are kept at night in one large dormitory ; but the 
results seem to indicate that in this climate this system is more 
conducive to health than separate cells. The five district jails 
are inadequate for present purposes and that of the Ponce dis- 
trict is in a scarcely habitable condition. The efforts of an 
intelligent director of prisons have done much, however, to 
mitigate these conditions ; and, as the financial resources of the 
island increase, improvements will doubtless be entered upon 
on a large scale, so as to bring the prisons of the island into a 
condition consistent with modern thought in such matters. 

THE UNITED STATES DISTRICT COURT. 

It is my duty to bring to your official attention the fact that, 
by the Organic Act of Porto Rico, the salary list and expenses 
of the United States District Court are made a charge uiK)n the 
insular treasury. 

This tribunal in that act was assimilated in its functions and 
jurisdiction to the other District Courts of the United States. 
It is in every sense a federal rather than an insular institution. 
On the criminal side its activities are limited to the punishment 
of offenses against the laws of the United States. Much of its 
time is taken up in the trial of smuggling and counterfeiting 
cases; violations of the postal laws and crimes committed 
in the military reservations of the United States. In other 
words the United States is now punishing those that offend 
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its ow^n laws in this island at the expense of the insular treas- 
ury. 

On the civil side, as I am informed, there are very few cases 
involving the constitution, laws or treaties of the United States 
between citizens of Porto Rico. Diversity of citizenship on the 
contrary is the usual ground of jurisdiction. In other words 
citizens of the states and territories of the United States are 
having their rights adjusted here in the federal court but at 
the expense of the people of Forto Rico. 

Under these circumstances there would seem to be no stronger 
reason for charging upon this government the budget of that 
court and of the United States District Attorney, and the Uni- 
ted States Commissioner than there would be in charging the 
disbursements of the United States courts and ofScials in Illi- 
nois upon the treasury of that state. 

I respectfully urge this matter upon your attention in the 
hope that the propriety of recommending to the Congress that 
these expenses be borne in the future by the federal govern- 
ment, and that the insular government be reimbursed for its 
disbursements in the past, may have your consideration. 

ADMINISTRATION OF LAW AND LAW REVISION. 

I cannot bring this report to a close without expressing to 
you the opinion that the conditions actually existing well war- 
rant a hopeful outlook in the administration of justice in this 
island. The courts are performing their duties with a fair 
degree of satisfaction to litigants and to the public at large. 
Property rights are respected and protected by them. Of- 
fenses against vested interests and against personal security are 
promptly punished. There is doubtless room for improvement 
both in the law itself and in the administration of the law ; but 
the reform in both respects has already begun. Pioneer work 
in the way of improvement was done by the United States 
military governors ; additional reforms are doubtless necessary. 
But in my judgment they may well be left to the insular legis- 
lature and to the code commission created by it, and now in 
the midst of its labors, preparatory to presenting the results to 
the legislature at its approaching session. 

The work of revision will doubtless be conducted, as it should 



260 Anntud Report 

be, with conservatism and without sadden or radical changes^ 
The body politic of Porto Rico is one under which Spanish civil- 
ization has predominated for four centuries ; and it must not 
be forgotten that that civilization is not devoid of a jurispru- 
dence of high character adapted, to some extent at least, to the 
needs of the people of this, its former province. Much in the 
jurisprudence of Porto Rico in force to^ay is too useful and 
too thoroughly imbedded in the daily life of the people to be 
discarded. Reform and revision in my judgment should start 
therefore from what is old and should proceed by the elimina- 
tion of that which has ceased to be useful or is manifestly out- 
of harmony with our American institutions. The community 
is supporting organized government in all of its phases under 
laws with which tbey are thoroughly familiar. A high degree 
of intellectual and commercial activity is beginning to respond 
to the new conditions and to the new opportunities that have 
been opened to them. A manifest prosperity and a resulting 
condition of contentment, peace and order seem to have come 
to us. All this is taking place under a system of laws of Span- 
ish origin. To interrupt this advancement by any abrupt sub- 
stitution of a new system or any seriously radical amendment of 
the old system would be a harsh and unnecessary change. The 
development of the community will proceed best under the laws 
with which the social and business life of the island is familiar. 

At the same time the necessity of bringing the institutions 
of this island into closer harmony with our own institutions- 
may be pursued with less difficulty than has been imagined. 
The intervention of a jury in a criminal case, for the decision 
of questions of fact under laws that clearly throw the burden 
of proof upon the state and give to the defendant the benefit 
of reasonable doubts, require no violent change in the present 
law. In many other respects the principles of personal liberty 
which distinguish the Anglo-Saxon jurisprudence may be easily 
engrafted upon this sytem, without detriment to the general 
body of our laws. 

The organic act which serves as our constitution seems in a. 
notable degree to be adapted for all the exigencies of govern- 
ment which have arisen during the past year. While it is suf- 
ficiently rigid in respect to the great essential principles of a. 
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free government, it is sufficiently elastic in the details of ad- 
ministration, to make it readily adaptable to a jurisprudence^ 
of another origin. It is a successful yiece of legislation, whick 
in my judgment needs no essential modification. 
I have the honor, Sir, to be, 

Your obedient servant, 

JAMES S. HARLAN, 
Attorney-General of Porto Rico. 
To the Attorney-General of the United States. 
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Office of the Attorney-General of Porto Rico, 

August 1, 1902. 
Sir : In my first report to Governor Allen and in a report 
made in November last to the Attorney-General of the United 
States, I set forth in some detail the duties of the Attorney- 
General of Porto Eico and of his department, and made a gen- 
eral statement in narrative form of the jurisdiction of the 
several courts of the island. Those reports contain much in- 
formation that might otherwise properly be made a part of this 
report. But in view of them it will not be necessary to go over 
that ground again. 

THE NEW criminal CODE AND PROCEDURE. 

Since the above reports were prepared a new penal code and 
a new code of criminal procedure have been adopted by the 
legislative assembly. They went into effect on July 1, and 
have therefore been in operation for a period of one month 
only. Moreover, as crimes committed before noon on July 1, 
must be investigated and the accused persons tried and pun- 
ished in accordance with the old code, there has not been an 
adequate opportunity for testing the sufficiency of the new 
laws. 

The new codes were prepared by a code commission appointed 
by the Governor of Porto Eico under the authority of an act of 
the legislative assembly. They are essentially American in 
form and substance, having been taken, as is generally under- 
stood, almost word for word, with such changes as were nec- 
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essary to adapt them to our system, from the penal code and 
•code of procedure of the State of California. 

In their general structure all criminal codes must of neces- 
sity be subtantially alike. They must define crimes and 
offenses and establish penalties to be suffered by those guilty 
of them. The Spanish criminal code however established pen- 
alties in such minute detail as to require special study on the 
part of judges in order to enable them to be applied. Ag- 
gravating and extennating circumstances in connection with 
the commission of the crime or offense were required to be 
taken into consideration and the penalty adjusted accordingly 
with mathematical precision. The age, condition in life or 
other circnmstances personal to the accused could not be con- 
sidered. The new code places in the judges a wide discretion 
in the assessment of penalties, so that all. the circumstances in 
relation to the crime or to the prisoner may be taken into ac- 
<)ount and considered by the court in determining the penalty 
or fine to be imposed. 

In other respects the new code involves some radical changes. 
"Crimes like embezzlement, seduction and rape under the Span- 
ish code were considered more as crimes against the person in- 
jured than as crimes against the public. The prosecution of 
such offenses was substantially in the control of the persons 
wronged, and the offenses might be condoned by them and the 
prosecution terminated without regard to the public welfare 
and without the consent either of the prosecuting attorney or 
of the court. The result was that in some cases, happily few in 
number, of the violation of females accompanied by shocking 
brutality the parents, presumably for a pecuniary consideration, 
condoned the offense and pardoned the offender, leaving the 
public prosecutor and the court powerless to proceed and the 
public conscience outraged and justly indignant. 

The crime of perjury was practically not punishable at all. 
On one occasion what under any American system of jurispru- 
dence would be called perjury, when admitted in open court by 
the judicial officer guilty of it, was found not to be punishable 
under the law, and the only way in which he could be punished 
was by dismissal from the public service. In an application 
for a respite addressed to you on behalf of a prisoner sentenced 
in the federal court to a term of three years for perjury the 
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false declaration under oath is practically admitted, and the 
statement is made in substance that the prisoner did not know 
that he was committing a crime. The new code provides a 
substantial punishment for perjury and puts the other crimes 
mentioned on their proper basis as public offenses in the control 
of the public prosecutors. 

The Spanish penal code and the code of criminal procedure 
formed a carefully devised system of criminal law and had many 
-commendable features. They constituted however a system 
which on its face was imposed by paramount power, and not 
such a system as would be enacted by a free people. It was based 
apparently on the theory that the judges could not be fully 
trusted without supervision to perform their duties conscien- 
tiously ; that each judge should serve as a check or guard upon 
the others ; and that the acts of all should be subject to scrutiny 
by the ministerial official charged with that duty. The form 
in which the courts were required to express their findings of 
facts and opinions on questions of law were all carefully pre- 
scribed by law, thus withdrawing from the judiciary that free- 
dom of expression in judicial announcements which in other 
countries has afforded opportunity for professional reputation. 
Some of these features of procedure are not altogether elimi- 
nated by the new code of procedure ; but the new laws proceed 
on the theory that judges, above all other public servants, 
may be trusted to perform their public duties conscientiously 
and with a full appreciation of the dignity and importance of 
their functions. I am glad to say, and in this I think candid 
observers will concur, that the bench of Porto Rico has made 
satisfactory progress and is rapidly separating itself from those 
traditions of the past that were not consistent with judicial 
office, and is reaching a position creditable to itself and to the 
people of Porto Rico. It is believed that the new codes, when 
time and experience shall have afforded opportunity to correct 
their deficiencies, will be better adapted to the form of govern- 
ment now existing in the island. 

Under the new code of criminal procedure no grand jury is 
required ; criminal proceedings are based upon an information 
filed by the fiscal or prosecuting attorney. In this respect the 
new system is in substance similar to the old Spanish system. 
Justices of the peace are established as examining and commit- 
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ting magistrates ; upon the affidavit of the person offended they 
may issue warrants for the arrest of the accused ; they may hold 
a preliminary examinatioa, and if the evidence tends to show 
the commission of aa offense, they may bind the accused over 
for trial. They may require and admit to bail substantially in 
accordance with the practice that exists in all of the states of 
the United States. The change from the prior law which 
seems more likely to bring about immediate beneficent results 
is in this matter of requiring. bail of persons accused. The 
general orders of the military government, admirable in most 
respects, left the matter of bail in some confusion. This is 
corrected by the new code. Under the law as it formerly ex- 
isted, unless the crime committed involved a punishment of six 
years or more the accused was entitled to his liberty without 
bail until tried and convicted. The result was that when con- 
victed by the trial court an appeal to the supreme court was 
taken by the prisoner as a matter of course, simply in order 
that the imprisonment might be further delayed, without costs, 
bail or other inconvenience. 

It is not to be expected that the new codes can or will be put 
into operation without the development of the necessity of some 
amendments and alterations, in order that they may be more 
thoroughly adapted for our use in Porto Kico ; nor could it 
reasonably have been hoped, in view of the fact that the pro- 
cedure was almost entirely new and more especially in view 
of the fact that the law was published and made available in 
printed form only about ten days before it went into effect, 
that the prosecuting attorneys and judicial officers could put 
it in operation without making mistakes. I am glad to say 
however that up to this date no serious error or difficulty has 
appeared. This result is largely due to the great zeal and com- 
mendable promptness \vith which the members of the several 
courts, as well as the fiscals and lawyers of the island, have 
applied themselves to the study of the new codes. 

THE JURY SYSTEM. 

The first statute enacted by the legislative assembly of Porto 
Bico at its first session established the right of the accused to 
demand a trial by jury in cases involving a punishment for a 
period of two years or more. A short time afterwards, during 
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the same session, a jury-procedure act was passed and a suffi- 
cient appropriation made for putting it into effect on April 1, 
1901. Although a change in the criminal law so radical as this 
attracted much attention and was the subject of much comment 
by the press of the island, it was some months before any de- 
fendant accused of crime availed himself of the right to have 
a jury of his peers pass upon the question of his guilt. And 
although the act has been in operation for nearly a year and a 
half, there has been no demand for such a trial by any defend- 
ant charged with crime in the district court of San Juan, the 
most important trial court of the island. In the other four 
trial courts there have been in the aggregate but twenty-four 
jury trials to this date. I do not feel, therefore, that the law 
has been sufficiently tested to enable me to form any judgment 
as to whether the enactment was premature and as to whether 
the right to demand a jury trial will be an efficient aid in the 
administration of the criminal laws. My belief and hope is 
that the people, being thus called upon to participate in en- 
forcing their own laws, will respond intelligently and will 
perform their duty with reasonable satisfaction. 

It is to be said for the system of submitting the issues in a 
criminal case to three trained jurists, heretofore and now pre- 
vailing when the person accused does not demand a trial by 
jury, that a judgment of guilty is almost certain to be in ac- 
cordance with the facts. I have been impressed with this from 
the examination of the applications to you for pardon which 
have been submitted to me for investigation and report. It is 
very seldom that such an application fails to contain in some 
form an admission of guilt by the petitioner, and when the 
claim of innocence is made a study of the case rarely fails to 
reveal the fact that it is of a frivolous nature and without 
foundation. Guilty men may occasionally escape just punish- 
ment in Porto Rico, but I have been compelled to the conclu- 
sion that the punishment of innocent men by a court of three 
judges has rarely happened since the establishment of civil 
government in the island. 

FRAUD UPON THE REVENUES. 

Although the statutes provide for fine or imprisonment or 
both, at the discretion of the court, in the cases of persons ac- 
17 
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cused of defrauding the internal revenues or the customs of the 
island, I have found it difficult, even in clear cases, to secure in 
the courts anything more than the imposition of a fine. It has 
been said in explanation that under the Spanish government of 
the island the defrauding of the Spanish treasury of the reve- 
nues established by law was not generally considered a serious 
offense. I have not been able to investigate and learn whether 
this was the fact or not ; but I have been pained to observe, 
since I assumed charge of this department, that a fine only, 
and frequently the smallest fine permissible under the law, has 
been imposed by the courts, even in cases where the crime was 
absolutely free from extenuating circumstances. In several 
cases where men of prominent position, socially and financially, 
have, with deliberation and careful planning, succeeded in work- 
ing a fraud upon the insular treasury, fines only have been im- 
posed. I have made this matter a subject of conference with 
the fiscals, and am glad to report that there has developed re- 
cently in all of the courts a determination, by imposing reasona- 
ble penalties of imprisonment, to cooperate with the government 
in its effort to wholly suppress such fraudulent enterprises. It 
is said by way of explanation that during the time of Spain 
insular revenues were taken from the island and used to some 
extent for national purposes, and that therefore an evasion of 
payment simply reduced the amount of the national tribute. 
However this may have been, the government of the United 
States not only bears all expenditures for national purposes in 
the island of Porto Rico, but, by the establishment of a pro- 
visional regiment of infantry composed entirely of natives of 
Porto Rico and by the purchase of supplies and by disbursing 
funds for labor done, pays out monthly in the island a large 
sum of money nearly every dollar of which remains in the 
island. Moreover every cent of insular revenues is expended for 
insular purposes. And the citizen who undertakes to defraud 
the insular treasury defrauds every man and woman and child 
of the island whose money it is. When this fact is fully ap- 
preciated, it is not difficult to see that the more intelligent and 
the more prominent the citizen who is guilty of the fraud the 
greater is his crime and the more severely should he be pun- 
ished. 

It has been said that the judicial system of Porto Rico is an 
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expensive establishment. In round numbers the island has a 
population of about 1,000,000 people. The assessed valuation 
of the real estate is about $125,000,000. In the enforcement 
of the criminal laws and in the protection of the life, liberty 
and property of the people of the island, there has been estab- 
lished a judicial system consisting of the following officials : 

1. There are forty-eight justices of the peace. They have 
jurisdiction over oflfenses against municipal and police regula- 
tions and of minor misdemeanors. The}' enjoy a salary of $50 
a month, except the four justices in the municipalities of Ponce 
and San Juan, whose salaries are fixed at $100 a month. The 
total annual budget for these judges is $31,200, and is a charge 
upon the respective municipalities. 

2. There are five district courts in the island having general 
cognizance of civil and criminal matters. Each court has three 
judges and a fiscal or prosecuting attorney. In the district 
court of San Juan these oHicials receive a salary of $3,000 each. 
In the other four district courts the salaries are fixed at $2,400 
each. The total annual appropriation for salaries in the dis- 
trict courts is $50,400. The fiscal of the supreme court re- 
ceives a salary of $3,000, and the chief justice $5,000. The 
four associate justices are entitled to a salary of $4,500 each. 
Total, $26,000. 

.3. In civil matters involving $400 or less, the municipal 
judges of the island have jurisdiction, but they are paid by a 
system of fees. Excluding therefore the salaries of secretaries 
and clerks of the courts, which are all adjusted on a moderate 
and reasonable basis, the total appropriation for judicial salaries 
is $107,600. 

As a basis of comparison your attention is invited to the 
appropriations of Cook County, Illinois, for the support of the 
judicial branch of its government. With a population and an 
assessed real estate valuation about double that of the island 
of Porto Eico, it has 132 justices of the peace, together with 
forty-one county magistrates. Including six judges in the 
appellate court and seven judges sitting in the supreme court 
of the state, there are thirty-four judges of general jurisdiction 
engaged in the administration of the law in that county at a 
salary of $10,000 a year each, and of these, twenty -seven judges 
have masters in chancery to assist them in the performance 
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of their judicial labors. The masters are paid by the litigants 
appearing before them. Their annual fees often exceed the 
salaries of the judges. During the past flscal year the cost of 
the judicial establishment of that county, including the salaries 
of the jury commissioners and the sheriff, amounted to almost 
$1,000,000. 1 have not the figures at hand to show just what 
part of this amount was paid a3 salaries to the clerks and em- 
ployees of the courts. The comparison cannot, therefore, be 
proceeded with in exactness, but I do not hesitate to say that 
the insular judicial establishment is proportionately the less- 
expensive. It is true that under the fee system prevailing in 
Illinois the courts received during the same fiscal year an ag- 
gregate of almost half a million dollars, leaving the total ex- 
penditure out of the treasury for the judicial branch of the 
government, $500,000 in round numbers. But if a similar 
fee system was adopted in the island its receipts, I am sure, 
would still further advance the insular system in the compar- 
ison of general results. 

I do not think therefore that the statement that our judicial 
establishment is too expensive is altogether a just one. Un- 
doubtedly if the system of a court of three judges should be 
abandoned and in its place there should be established trial 
courts presided over by one judge as is generally the case in 
the United States, the budget would be to some extent reduced. 
But the result would not be appreciable, for the business of 
the several courts would require the same stafl^ of clerks, and 
all that would be saved would be the salary of, say, one judge 
in each district. While ultimately trial courts of one judge may 
be found to be more practicable in civil and in criminal cases, 
I am of the opinion that for the present such a change is not 
desirable. Until the jury system is more firmly established 
and in more general operation a court of three judges is de- 
sirable, at least in criminal cases. The taking of the liberty of 
accused persons, and sometimes of their lives, cannot safely be 
entrusted, when a jury is not demanded, to a trial court con- 
sisting of one judge. The responsibility is too great to impose 
upon any man however learned he may be and however de- 
sirous of doing justice. For the present therefore I am 
strongly of the opinion that no change should be made in the 
constitution of the several district courts. It would be well 
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however at the coming session of the legislature that some 
provision be recommended by you permitting two members of 
the court to appoint a substitute judge, so that civil business 
may be proceeded with while one judge is conducting jury 
trials in criminal cases. A small additional appropriation for 
a substitute judge for each district court will enable them to 
avoid the delay in the transaction of civil business during the 
holding of jury trials. 

Climatic conditions make it desirable that each judge of the 
district court shall be entitled by law to a vacation on full sal- 
ary of at least six weeks during each year. Under the present 
law they are entitled to a vacation of forty-five days on half 
salary. In this respect the judges of our courts do not fare so 
well as the employees in the several departments. A small 
additional appropriation for substitute judges at half salary 
will suffice to do full justice in this respect, and I recommend 
that such a suggestion be made to the legislature at its ap- 
proaching session. 

NEW LEGISLATION REQUIRED. 

In the time of Spain there existed in the island a court known 
as the tribunal del contencioso administrativo. It furnished a 
means by which citizens might seek judicial redress against 
decisions rendered by administrative officers in which their 
rights were involved. It was in some measure a court of 
claims, in which rights asserted against the government, after 
being passed upon by administrativo officers, might be con- 
sidered judicially. This jurisdiction is now being exercised by 
the district court of San Juan, and owing to the number and 
importance of such cases, it is some months behind on its gen- 
eral civil and criminal docket. Its authority in law for the 
exercise of this jurisdiction is extremely doubtful, but as it is 
manifest that such jurisdiction should be lodged somewhere, in 
order that citizens may have their rights against the govern- 
ment judicially considered, I have not thoughtit wise to make 
a test of the question by raising the point on the pleadings. It 
is obvious however that the matter should be the subject of 
legislation, in order that such jurisdiction may be put upon a 
definite and well-considered basis, and it is my purpose to pre- 
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pare and present for the consideration of the legislative assem* 
bly a draft of a bill for that purpose. 

It is also highly desirable that the whole matter of the juris- 
diction of the several courts of the island should be readjusted 
in one judiciary act. The Spanish legislation relating to the 
subject was materially modified by the general orders of the 
military government. Since the establishment of the civil gov- 
ernment a number of acts have been passed in which, in one 
way or another, the jurisdiction of the several courts is in- 
volved. There is a lack of harmony and coordination in these 
various enactments, and it would be a material advantage to 
have one act prepared covering the whole subject-matter. I do 
not think that such an act should substantially modify the law 
as it now exists but should be confined simply to an effort to 
codify it. I am of the opinion however that the jurisdiction 
of the supreme court should be enlarged. As a court of cassa- 
tion its powers are much limited. In my judgment it should, 
be established as a court of appeals where the records may be 
examined into and judgments amended, modified or reversed 
according to the weight of the evidence and the merits of the 
case as it appears in the record. In a criminal case recently 
appealed to that court it was compelled, under its limited juris- 
diction, to accept the findings of fact by the trial court and to 
affirm the judgment, although it conclusively appeared upon 
the papers that the defendant, though guilty of one crime, bad 
been convicted for another crime which he had not committed. 
The result was that I was compelled, upon the suggestion of 
the court, the error having also been discovered in my office,, 
to recommend the case to you for pardon. If it had been a 
court of appeals, with power to examine into the evidence, this 
plain error of fact by the trial court would have been sufficient 
ground for a reversal of the judgment by the supreme court, 

PENAL INSTITUTIONS AND PARDONS. 

During the past fiscal year I have personally examined the 
penitentiary and the Ponce jail. The other penal institutions 
of the island have also been examined and reports made to me. 
I find that they are kept in the best sanitary conditions, possi- 
ble under the circumstances, and the health reports are reason- 
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ably satisfactory. The jail in the municipality of Ponce is 
wholly unfit for penal purposes and has been condemned by 
the federal grand jury. As a result of a personal inspection of 
it I deemed it ray duty to recommend its abandonment to you, 
and that sufficient funds be placed at my disposal for erecting 
a new jail for that district. The transfer by you for this pur- 
pose of the sura of $8,000 out of available funds will enable me 
early in the fall to commence the erection of a new building 
on the outskirts of the city of Ponce upon land supplied for 
that purpose by the municipality. Climatic conditions are such 
as probably to make that sum sufficient for the erection of a 
suitable building commodious enough for the housing of the 
average number of prisoners that may be sentenced to deten- 
tion there during the next ten years. 

The director of prisons is making commendable efforts to 
teach some trade to each prisoner before he leaves the peniten- 
tiary. Tfie results are not altogether satisfactory but it is my 
hope to be able within the next few months to reorganize the 
system and put it on a better basis. With that general end 
in view and in order that each prisoner may also have the 
advantage of an opportunity to learn to read and write, I 
have asked the cooperation of the Commissioner of Education 
in the establishment of proper schools in each penal institu- 
tion. 

From June 1, 1901, to June 1, 1902, 316 applications for 
pardon have been examined in my office. Of this number re- 
ports were made to you in 303 cases ; in 239 cases the applica- 
tions were denied by you ; in 34 cases you granted full pardons ; 
in 25 cases, upon my recommendation, no action at all was taken 
by you ; and in 5 cases comrautations were granted and the 
penalties imposed reduced. In 13 cases the terms of imprison- 
ment were completed before proper investigations could be made. 
In addition to these 316 petitions quite a number were addressed 
to you by prisoners whose previous applications had been con- 
sidered within six months preceding the date of their second 
application. Following the custora of the department not to 
consider applications when renewed within six months after a 
previous consideration, these cases have remained unacted 
upon. 
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THE SUPREME COURT OP PORTO RICO. 

For your information I append faereto a statement of the 
business of the supreme court of the island during the past 
year. 

I have the honor, sir, to be your obedient servant, 

JAMES S. HAELAN, 
AUomey-Oeneral of Porto Rico. 
To the Governor. 



ANNUAL EEPOET 

TO THE 

AnOMEY-GENERAL OF THE UNITED STATES 

OCTOBER 1, 1901 to SEPTEMBER 30, 1902. 

Office of the Attorney-General of Porto Bico, 

November 1, 1902. 
Sir: In pursuance of the duty required of me by law, I have 
the honor to submit a general report for the year beginning 
October 1, 1901, and ending September 30, 1902. 

NEW LEGISLATION. 

One of the most important features of our insular history 
•during the past year has been the radical changes and amend- 
ments in the body of our laws. Besides important statutes re- 
lating to specific phases of administration and government such 
as laws establishiug an insular police, an insular board of health, 
an asylum for the indigent blind, and a system of industrial 
schools, statutes have been enacted and are now in operation 
providing for the consolidation of municipalities and for their 
government on a more modem municipal basis. The insular 
system of taxation has been corrected and perfected and a new 
board established for hearing appeals by property owners against 
the valuations made of their properties by the tax assessors. An 
amended general election law has been passed as well as an 
amended law for municipal elections. The laws in relation to 
public schools have been reformed and municipalities have been 
authorized to levy taxes for school purposes. 

Serious measures were also adopted by the legislative assem- 
bly for bettering the police and sanitary condition of the island, 
such as the law regulating the carrying of concealed weapons ; 
the law prohibiting gambling and the keeping of gambling 
houses and the operating of slot machines and other gambling 
devices ; the law providing for the closing of commercial and 
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other establishments on Sunday ; and an act regulating the em- 
ployment of minor children in manufacturing and agricultural 
pursuits and for their general protection. A much needed act 
intended to prevent and punish cruelty to animals has also been 
placed on the statute books. 

In connection with matters of sanitation a law regulating the 
slaughter of cattle and the sale of meat has been enacted. A 
statute for the suppression of contagious diseases was also passed 
by the legislative assembly, vesting in the governor of the island 
and in the insular health authorities broad powers for the pro- 
tection and preservation of the public health. 

The commercial and property interests of the island have 
also had attention. The legislative assembly enacted a law 
for the incorporation of companies for lawful commercial and 
other purposes. It is a modification of the New Jersey incor- 
poration act, and affords investors an opportunity to organize 
companies in the island on a plan that has been perfected in the 
light of judicial decisions and is more or less familiar to the 
American investing public. An act fixing a legal rate of inter- 
est and containing provisions against usury was also passed. 
Appeals from decisions of registrars of property may now be 
taken directly to the supreme court, thus affording a speedy and 
inexpensive method of removing defects and clouds from titles 
to real estate. At the same session of the legislature a civil 
action was established to recover damages for personal injuries 
resulting from negligence. Heretofore such damages might be 
recovered only as an incident to a criminal prosecution against 
the negligent person. The act is drawn upon conservative lines, 
and limits the damages in case of death to the sum of three 
thousand dollars and in case of injuries not resulting in death 
to two thousand dollars. It provides that no such action shall 
be maintained against an employer unless notice of the time, 
place and cause of injury shall have been given to him within 
thirty days after the accident occurred or unless it be com- 
menced within six months. Under another statute the courts 
may now entertain a civil action to recover damages for slander 
and libel, and the jurisdiction thus conferred has been invoked 
upon several occasions since the law was passed. 

The extraordinary remedy of injunction has also been incor- 
porated into the Spanish civil procedure to supplement the lesa 
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satisfactory and less summary relief aflforded by the interdicto. 
Threatened injuries to property rights may now be stayed and 
prevented in proper cases, with or without notice, substantially 
in accordance with the practice with which American lawyers 
are familiar. The first injunction writ issued in this island un- 
der the new law was at the suit of the insular government. 
Under another statute the insular government may by a quo 
warranto proceeding inquire into usurpations of rights and fran- 
chises by persons and corporations. 

The courts have also been clothed with power to punish sum- 
marily for contempts committed in their presence. This stat- 
ute takes the place of the inefficient provisions in the Spanish 
law by which such contempts were treated as crimes and pun- 
ished in a criminal proceeding. The supreme court of the 
island was also given the power to make its own rules in rela- 
tion to the hearing of appeals brought before it and in relation 
to the conduct of its affairs. It may also prescribe rules for 
the admission of lawyers to practice before the courts of the 
island. And a law has also been enacted regulating notarial 
practice. 

In addition to the separate and special acts above alluded to, 
a political code codifying and amending the laws relating to 
the structure of government and its jurisdiction over persons 
and property and materially altering and enlarging the work 
and jurisdiction of the several departments of government was 
enacted. A new penal code and a code of criminal procedure, 
substituting a system of American origin for the Spanish penal 
code and code of procedure went into effect on July 1. A civil 
code involving extensive modifications and changes in the ex- 
isting law was also passed. 

All these laws and codes were the subject of consideration 
and final action by the legislative assembly at its last session. 
Taken together they embrace not less than one thousand pages 
of a volume recently published, entitled "Ilevised Statutes 
and Codes of Porto Rico." And this work of lawmaking 
was done in a session of the assembly beginning on January 1, 
1902, and ending on March 1 of the same year. 

It must not be inferred however that such results could have 
been accomplished or would have been attempted by the legis- 
lative assembly within so short a session without extensive 
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previous preparation. The several codes, for a period of nearly 
a year previous to the meeting of the assembly, had been the 
subject of the labors of a code commission of three members 
appointed by the governor under the authority of an act pro- 
viding for such a commission and making an appropriation 
therefor. The report of the commission was presented to the 
legislative assembly in printed volumes in the form of bills 
ready for enactment. They were printed in both Spanish and 
English and when offered as bills were therefore ready for im- 
mediate consideration by a joint committee of the two houses 
of the assembly appointed for that purpose. The work of 
this body in amending the proposed laws was continued until 
the last week of the session and the codes as thus amended 
were then enacted, but not without some animated debates 
in the lower house. 

It was evident also that the proposed new laws and policies 
necessary to complete the insular system had been under con- 
sideration by members of the lower house as well as by mem- 
bers of the executive council for sometime prior to the open- 
ing of the session. The result of this previous study of new 
measure and plans was to relieve the work of the committees 
to some extent and to expedite the enactment or rejectment of 
the bills introduced. 

That some errors should be found in the new laws was to be 
expected. But on the whole, and considering the time in 
which the bills were presented, considered in committee, de- 
bated on the floor, amended and finally enacted, they are rea- 
sonably free from defects. The errors that have developed 
are not of such nature as to impair the operation or efficiency 
of any enactment and they may without difficulty be corrected 
at the approaching session of the legislature, so that one har- 
monious system of laws will result. 

THE POLITICAL CODE- 

The purpose of this enactment was to codify and define the 
general powers of the several branches of government as those 
powers are delegated to them in the organic act, which serves 
as the insular constitution. The code proceeds upon a con- 
sistent plan, first defining jurisdiction over persons and prop- 
erty and then establishing citizenship and domicil. It then 
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divides the island into political and judicial divisions and the 
government into legislative, executive and judicial branches. 
The respective }X>\vers, duties, rights, privileges and obligations- 
of the several branches of government are then taken up in 
systematic order. 

The legislative branch in addition to its general power of 
making laws is now vested with the power of compelling the 
attendance of witnesses before it or its committees. And by 
a special act the privileges and immunities of members from 
arrest and from civil or criminal liability for words spoken on 
the floor of either house, together with the right of either 
house to punish contempts by fine or imprisonment, are estab- 
lished. Under the law as it now exists the legislative assembly 
is very similar in its general construction, powers and privileges 
to the legislature of a state or of an organized territory. Bills 
are introduced, considered in committee, reported upon and 
then considered in committee of the whole and finally passed, 
in much the same manner in which bills are passed by legis- 
lative bodies in the United States. It is interesting to observe 
that in their desire to establish the house of delegates as a 
purely American institution that body, composed with one ex- 
ception of Porto Kicans, adopted the rules of the house of rep- 
resentatives as the law for its parliamentary procedure. 

The political code as finally passed was supplemented by a 
special act introduced by a Porto Eican member entitled " An 
act to define the rights of the people." This bill, with slight 
amendments made in the executive council, was enacted into 
law and is in substance a bill of rights embodying all the es- 
sential features of liberty and free government as they are un- 
derstood in Anglo-Saxon communities. Thus the whole struc- • 
ture of government, as well as the powers and duties delegated 
to the governor and heads of the various departments, and the 
powers and duties committed to the legislative and judicial 
branches of government, are now in many respects the same 
as in a state government. 

THE NEW PENAL CODE AND CODE OF CRIMINAL PROCEDURE. 

In a report to the Governor of Porto Rico dated on the first 
day of August last, and which is incorporated in his annual 
report to the President, I referred at length to some of the 



270 Annual Report, 

defects of the Spanish penal system and to the essential points 
of difference between it and the new criminal code and pro- 
cedure adopted at the last session of the legislative assembly. 
It will not be necessary therefore to restate what was there 
said. It is sufficient to say that the new penal system has now 
been in force for over four months and that the judges and 
lawyers of the island have encountered no substantial difficulty 
in its application. It is proper to say that the success which 
attended the putting of the new system into operation is largely 
the result of the zeal and industry of the Porto Rican lawyers 
and judges in acquiring an intimate knowledge of the new 
laws and of their cordial desire to make the new system suc- 
cessful. 

There are however some cumbersome features in the new 
procedure which result in throwing increased and unnecessary 
burdens upon the judicial system. Persons charged before a 
justice of the peace with minor offenses are permitted under 
article 51 to waive trial in that court and to submit their cases 
to the district courts. In many of these cases it is probable 
that the defendants would be acquitted in the justice court; 
but desiring to ])ostpone the possibility of conviction as long 
as possible they take advantage of this provision in the law to 
secure a delay until their cases are reached for trial in the 
upper courts. As a consequence the district courts are bur- 
dened with cases of small importance which ought to be de- 
termined in the inferior police courts. 

Under article 72 of the procedure act the district attorney in 
presenting an information against an offender must certify un- 
der oath that it is based on the sworn testimony of witnesses 
examined before him. The greater number of cases come to 
the district courts after an examining trial by a justice of the 
peace. The latter official binds the prisoner over to the district 
court and the record that he sends to the upper court usually 
contains the sworn testimony adduced before him. This testi- 
mony is generally sufficient to justify an information or accusa- 
tion by the district attorney, and as it is sworn to it would seem 
to answer every proper purpose as the basis of such action. But 
under the article in question the district attorney must never- 
theless disregard the record and call the witnesses before him. 
Sometimes they have to come from long distances and the re* 
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suit is a hardship upon them as well as an unnecessarj'^ expense 
to the public treasury. In many cases the witnesses are first 
called before the justice of the peace, then called before the 
district attorney, and finally before the court when the cases 
come on for trial. 

There are other defects of a minor nature but all may and 
doubtless will be corrected by the legislative assembly at its 
next session. 

JURY TRIALS. 

In my report to you of November 7, 1901, 1 called your at- 
tention to the fact that although the jury law had been in force 
for nearly seven months there had been no jury trials in any of 
the trial courts, and that but ten persons under indictment in 
the whole island had made a formal demand for such trials. 
And although during the year ending on September 30, 1902, 
the district courts of the island disposed of thirty-one hundred 
and eighty-three criminal matters of all kinds, in a large number 
of which the persons accused had the right under the law to 
demand a jury trial, but seventeen such trials were heard. In 
the district court of Arecibo no jury trial was held. In the 
district court of San Juan, the most important trial court of 
the island, there was but one. In that case the prisoner was 
charged with homicide and the jury having brought in a verdict 
of guilty, he was sentenced to fourteen years of imprisonment. 
During the same year there were eight such trials in the district 
court of Mayaguez. In four of these cases verdicts of guilty 
were found, and four of them resulted in acquittals. The dis- 
trict court at Ponce during the same period heard four jur\^ 
trials. In two cases, one for homicide and one for criminal 
libel, verdicts of guilty were rendered. In the latter case after 
the twelve jurors had considered the evidence and found the 
defendant guilty, the court imposed a fine of only five dollars, 
a punishment quite disproportionate to the cost to the public 
treasury in bringing the oflfender to justice. In the district 
court of Humacao there were also four jury trials during that 
period. Of these only one resulted in establishing the guilt of 
the defendant. But lately there has been manifested in the 
jurisdiction of the district court of Mayaguez a growing desire 
on the part of persons charged with crime and on the part of 
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their attorneys to make use of the privilege thus accorded by- 
law. This is indicated by the fact that in that court during^ 
the month of October following the period of one year covered 
by this report thirty jury cases were heard. This exceeds 
the entire number of such trials throughout the island in all the 
courts since the jury procedure act went into effect. Of the 
thirty trials only eleven resulted in convictions. And in the 
total number of forty-seven jury cases tried since the jury pro- 
cedure act went into effect there have been but eighteen verdicts-- 
of guilty. The details as to the nature of the cases and the 
evidence adduced are wanting. But the percentage of acquittals 
is large and is suggestive as the possible explanation of the sud- 
den popularity of the jury procedure act in that jurisdiction. 
But I see no just occasion for apprehension at this time. The 
number of trials is so small as, in my judgment, not to consti- 
tute a sufficient test of the efficacy of the jury system as an in- 
strument of justice in this island. 

REAL ESTATE TITLES. 

The mortgage law of Spain, which is the basis of real estate 
titles in this island, is said by eminent lawyers of Porto Rico to 
be a monument of good legislation. It has long been in force 
here, is identified with the customs of the country, is in har- 
mony with its civil legislation and seems to accomplish its pur- 
pose with admirable exactness. 

Transactions affecting the title of real estate must be evi- 
denced in the form of documents, not only acknowledged be- 
fore a notary public but prepared by him, and subsequently 
preserved in his archives. The notary is, in fact, the only offi- 
cial authorized by law to intervene in real estate transactions. 
Documents prepared by him are called public documents, and 
such documents only are entitled to be recorded in the books, 
of the recorder of real estate. The registrar of property, un- 
like the similar official in the United States, must be a person 
learned in the law. And unlike the system generally prevail- 
ing in the United States, the registrar is not obliged by law to 
record every document presented to him for that purpose. On 
the contrary he is allowed a period of fifteen days in which to 
examine it and to ascertain whether it has been drawn in ac- 
cordance with the formalities of law and whether it conveys a. 
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perfect title or is in conflict with a title claimed of record by 
some other person. If, after this examination has been made, 
the registrar of property finds the document in question to be 
in proper form and not in derogation of any other claim of 
record, he pronounces it entitled to record. The document is 
not recorded in full upon his books, but notes only are made of 
its contents, the original document being preserved by the no- 
tary, where it may be examined. Because of the special train- 
ing in the law of real property which registrars must have before 
they can qualify themselves for holding office, it may fairly be 
stated as a general rule that the conclusions reached by them 
usually give assurance of a perfect title. In case the registrar 
finds some defect in the form of the instrument or some con- 
flict in the title which it purports to convey with another title 
appearing of record, he will announce that it is not entitled to 
be recorded. But he must note his objections upon the instru- 
ment and return it to the owner. It is at this point that the 
system of real titles in force here seems to be very efficient and 
simple. For under the law enacted at the last session of the 
legislative assembly and referred to above, the holder of the 
document so rejected may appeal immediately from the regis- 
trar of property to the supreme court of the island without 
going through the inferior courts. The issue is made up by 
the statement of the registrar of the reasons for his action 
and by the statements of the vendor and the vendee and other 
persons in interest. Arguments and briefs may be submitted. 
If the court holds that the objections of the registrar are not 
well founded, he is directed to place the document upon record. 
If the court finds that the deed has some defect, a decision to 
that effect will be rendered and the defects pointed out. The 
document will then be recorded with the conclusions of the su- 
preme court so that the respective parties may supply the defi- 
ciencies and amend the errors. If the deed is void a decision 
to that effect by the court disposes of it altogether. Hence, it 
appears that transactions in real estate in Porto Eico are on as 
reasonably safe a basis, so far as the mere record title is con- 
cerned, as in any of the states of the United States. The sys- 
tem may in many respects be compared with the so-called 
Torrens system as now in force in several of the states of the 
Union. 
18 



274 Annual Report 

The fandamental difficulty lies in the fact that there seems to 
have been no general official survey of the island. The sim- 
plicity of conveyances in the western states of the United States, 
results from the fact that there is a public land office where, by 
reference to official maps and surveys on file, a particular piece 
of land may be accurately and easily located and its boundaries 
definitely established. Such a general system is wanting here 
but will doubtless be the subject of early legislation. The not 
infrequent result is a difficulty in the establishment of boundary 
lines. This is due to the lack of base lines established by offi- 
cial survey. It is made more confusing in some cases by reason 
of the fact that the standard of measurement to be found in the 
descriptions contained in deeds often varies. The older titles 
immediately following the royal concessions describe the lands 
conveyed in cabaUerias, The lands described in later deeds 
are measured in ctierdas^ and sometimes by hectares; while the 
still more modern deeds refer to acres. In the cities and towns 
we find deeds to lots where the dimensions are expressed in 
varas or Spanish yards. In the next deed in the same title it 
may be expressed in metres. This difference in terminology 
has led to some confusion. But as a general rule it will be 
found when actually surveyed and worked out that a purchaser 
usually has more land than his deed calls for. This results from 
a tendency on the part of vendors, due to the inexactness of 
descriptions, to understate and thus avoid future liability rather 
than to overstate and thus become liable for errors. The first 
point therefore to insist upon in any important transaction in 
real estate is that the land shall be carefully surveyed before 
the transaction is completed. 

As in the United States real estate may be mortgaged to 
secure the payment of credits. The proceeding to foreclose is 
very simple. But from the standpoint of the debtor the law is 
rather harsh in that there is no redemption. Upon the conclu- 
sion of the proceeding the title passes to the creditor. From 
the standpoint of the creditor it is, perhaps, as satisfactory as 
could well be asked for. With little loss of time, with costs and 
fees regulated by law on a moderate scale, a mortgage may be 
foreclosed without any equity of redemption. 

American capital is coming to the island and already large 
investments in real estate have been made. On the whole, as 
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I understand it, American purchasers have no feeling of inse- 
curity in respect to their titles, but on the contrary are increas- 
ing their investments. 

INSULAR PENAL INSTITUTIONS — PARDONS. 

In my report to you for the preceding year allusion was made 
to the unsatisfactory condition of the jail in the Ponce judicial 
district. Since that time an appropriation has been secured and 
plans are in preparation for a new building to be erected upon 
property donated for that purpose by the municipality of Ponce 
to the insular government. 

Every effort has been made, and with reasonable success, to 
put the penitentiary in good sanitary condition. It is apparent 
however that it will not serve much longer as a place for the 
incarceration of convicts. It is my hope that the legislative 
assembly at its approaching session may take some action and 
that definite plans may be agreed upon in the near future for a 
new structure. From such personal examination of the penal 
institutions as I have been able to make, it appears that the of- 
ficials in charge are reasonably zealous in keeping them in the 
best condition possible under the circumstances. 

At my request the Commissioner of Education has agreed to 
undertake the direction, through his supervisors, of a school in 
the penitentiary, conducted upon simple but efficient methods, 
with a course of study of an elementary nature. Of the five 
hundred and eighty- two convicts confined there on Septem- 
ber 30, 1902, three hundred and seventy-six were notable either 
to read or write. 

Two hundred and eighty-five applications for pardon have 
been examined in this office during the past year and have been 
reported on to the governor. Upon recommendations made in 
these reports twenty-four pardons were granted. In three cases 
the sentences imposed were commuted to shorter terms. In 
twenty-four cases fines or terms of imprisonment imposed in 
justice courts were remitted or pardoned, and in thirty-six in- 
stances they were commuted to shorter terms or the fines dimin- 
ished in amount. 

During the year a question arose as to whether persons con- 
fined in the penal institutions of the island under sentences of 
the United States District Court for Porto Rico for infractions 
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of the laws of the United States were entitled to time credits 
for good behavior under the rules applied to prisoners convicted 
in the insular courts. Although section 5544 of the Revised 
Statutes of the United States relates in terms only to the jails 
and penitentiaries of the states of the United States, neverthe- 
less the spirit of that section seemed to require me to hold that 
it must be taken as applicable also to the penal institutions of 
this island. And therefore federal prisoners are now receiving 
the benefit by way of time allowances for good behavior during 
confinement. 

On the fourth day of June four prisoners suffered the death 
penalty by the garrote. On July 1, death by hanging was es- 
tablished to take the place of the apparently more humane and 
expeditious Spanish method. The reports made to me by oflB- 
cials present at Ponce on the occasion of the execution of the 
four men by the garrote show that in each case death was 
practically instantaneous and was not accompanied by appreci- 
able pain. In my judgment the substitution of hanging is a 
step backward. But the new law which strips such occasions of 
ceremony and requires executions to take place within the walls 
of the prison instead of on a public plaza where the bodies as 
required by law remained exposed for some hours, is a great 
step in advance. 

ADMISSION OF ATTORNEYS TO PRACTICE. 

Under a general military order having the force of law until 
changed by the legislative assembly, the possession of a diploma 
issued by a law school in the United States was sufficient to en- 
title the holder to admission to practice in the various courts of 
the island. The possession of such a diploma issued by a Spanish 
university prior to the change of sovereignty was also sufficient. 
There seems however to be a marked inequality in the courses 
of study required by Spanish law schools and by some American 
schools. The former schools as I am informed as a rule grant 
a diploma only after a course of preparation extending over a 
number of years ; while some American law schools are said to 
have granted diplomas after a period of study of less than one 
year. I am told that several young Porto Ricans after a visit 
to the United States extending over less than twelve months 
have returned to the island in possession of diplomas issued by 
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law schools, although they were not able to speak, read or write 
the English language. A few such diplomas were accepted as 
a compliance with the military order above mentioned before 
the matter had attracted general attention. Subsequent leg- 
islation gave to the supreme court of the island full authority 
to regulate the matter and that judicial body has taken steps 
to prevent the admission (o the bar of persons not qualified by 
a more extended course of study. 

THE ROUTINE WORK OP THE DEPARTMENT. 

In the preparation of the new laws and measures presented to 
the legislative assembly this oiBce was not inactive, and since 
its adjournment frequent demands have been made upon me by 
the several departments of government, by municipal officials 
and by private citizens for interpretation and construction of 
the new enactments or of some parts thereof. These matters, 
together with the growing bulk of the routine work of the d^ 
partment, soon overtaxed the capacity of the officials and em- 
ployees. I was compelled therefore to apply to the governor 
for an appropriation for salaries for additional assistants from 
an emergency fund at his disposal. The department now has 
a law clerk, whose special duty is to look after the criminal 
docket and the details of cases pending in the courts in which 
the interests of the government are involved. It also has a 
health attorney specially charged with the duty of prosecuting 
infractions of the rules and regulations of the superior board of 
health. His activity has resulted in a conviction in every case 
presented by the board of health to this department for prosecu- 
tion. An additional correspondence clerk has also been pro- 
vided. The office seems now to be sufficiently equipped for 
any demands that are likely to be made upon it in the near 
future. I think it proper at this point to say that the zeal and 
loyalty of the members of the staflf of this office under all cir- 
cumstances during office hours and out of office hours has been 
a source of great gratification to me. 

The number of cases in which interests of the insular govern- 
ment and of municipal governments are involved has largely 
increased during the year. Some of these cases relate to mat- 
ters of large value and present intricate questions of law. But 
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these matters will be made the subject of a special report to you 
at a later date. 

It is impossible to conclude this brief annual report without 
expressing to you my confident belief that substantial progress 
has been made during the year in the process of establishing^ 
American institutions in this island. So far as this department 
has come into contact with the people of Porto Rico during the 
year just ended, there has been manifested a cordial desire by 
all classes not only to know what is American in spirit and 
principle, but when informed to adopt it. I see no reason why 
the hope may not be indulged that in the progress of time this 
island will be the home of a strong and vigorous Spanish- 
speaking population American in sympathies and in all their 
aspirations. 

I have the honor, sir, to remain, 
Your obedient servant, 

JAMES S. HARLAN, 
Attorney- General of Porto Rico. 
To the Atiobnet-Genbbal of the United States. 
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ALCALDES. 

No longer to act as police magistrates. 17. 

May be remoYed and suspended by Grovemor. 21. 

Police jurisdiction of, abolished. 88. 

May not prevent the passage through streets of meat intended for 

consumption by United States troops in military reservations on 

the ground that it is unwholesome. 104. 

ALIENS. 

May not make declaration of intention before judges of insular 
courts. 179. 

ANNUAL REPORTS. 

To Governor of Porto Rico (1000-1901). 225. 

To Governor of Porto Rico (1901-1902). 263. 

To Attorney-General of United States (1900-1901). 237. 

To Attorney-General of United States (1901-1902). 265. 

ATTACHMENT. 

Salaries of public employees not subject to. 180. 

ATTORNEY-GENERAL. 

Has sole jurisdiction to formulate charges against public officers and 
to authorize their prosecution. 99. 

Will not interfere with courts either in civil or criminal matters ex- 
cept when authorized by law. 115. 

Must approve claims under special appropriation for autopsies and 
estimate value of services. 165. 

Substitute iiscals to be appointed by. 185. 

AUTOPSY FEES. 

Claims for, under special appropriation must be accompanied by 
special proof of the rendition of services. 165. 

Attorney-General must estimate value of services in performing au- 
topsies. Ibid, 

BANKS. 

Right to do a banking business a common law right 177. 
General authority under internal police power to regulate and in- 
spect banks. Ibid, 
Treasurer of Porto Rico may inspect books of banks. Ibid, 
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BONDS, OFFICIAL. 

See Treasubeb op Pobto Rico. 

BONDS ISSUED BY MUNICIPALITY. 

Taxes collected under special ordiDance for meeting interest and 
sinking fund on municipal loan not subject to deduction on behalf 
of schools. 117. 

BREAD, UNDERWEIGHT. 

When seized to be distributed among hospitals, charitable institu- 
tions and jails. 88. 
Unlawful to sell. 154. 

CATTLE. 

See Slauohtbrino of Cattle. 

CAPTAIN OF THE PORT. 

Maybe appointed by the Governor. 44. 

May not promulgate new rules and regulations for harbors. 90. 

CENSORSHIP OF PRESS. 

Hostile to its freedom and being law of political nature ceased to be 
in force upon the inauguration of American government in the 
island. 28. 

CENSOS, ANNULLMENT OF. 

Annullment of, subject to jurisdiction of Secretary of Porto Rico 
when amount required to redeem is fixed or otherwise clearly ap- 
pears. 105. 

When amount necessary to redeem must be ascertained jurisdiction 
is with Treasurer. J&id. 

Deduction in fuvor of religious society in amount required for re- 
demption of a censo unlawful. 145. 

In such case Secretary has jurisdiction and must refuse consent. Ibid, 

CHARITIES. 

District Courts may still order commitment of boys to charitable 

institutions. 10. 
Director of Charities need not accept a boy in Boys^ Charity School 

unless case comes within rules adopted. J&td. 

CHARITIES, DIRECTOR OF. 

Under the jurisdiction of Executive Council and not of Commis- 
sioner of the Interior. 4. 

CITIZENSHIP. 

See Naturalization. 

CIVIL REGISTER. 

Clerks to be appointed by municipal judges. 182. 



Index. 281 

CIVIL REGISTER— Continued. 

Salaries of clerics of, charge upon municipalities. 162. 
Of abolished municipalities in charge of commissioner appointed by 
alcalde. Ibid. 

COCK-FIGHTING. 

Held to be unlawful. 12. 

Penal provisions in regulations of Society for Prevention of Cruelty 
to Animals forbidding cock-fighting have force of law. Ibid. 

CODE COMMISSION. 

Disbursements of, subject to rules governing disbursing officers of 
insular government. 8. 

COLLECTOR OF CUSTOMS. 

Has no authority to give orders to pilots. 147. 
Pilots are under jurisdiction of insulj^r authority. Ibid. 
Collector of customs has no authority to order shifting of vessels at 
insular wharves. IHd. 

COMMERCE. 

The transmission of cable messages between Porto Rico and Jamaica 
not commerce '* within this island.** 107. 

COMMERCE, INTERSTATE. 

Insurance policies are local transactions, subject to local law, and 
are not interstate commerce. 37. 

COMMERCE, LOCAL. 

Transportation of freight and passengers from port to port in the 

island is local commerce subject to local law. 24. 
Such commerce though incidental to business of a steamship company 

between Porto Rico and New York is nevertheless local and re> 

quires company to comply with terms of act regarding foreign 

corporations. Ibid. 
See Taxation. 

COMMISSIONER OF THE INTERIOR. 

Has jurisdiction over all public lands and buildings including schools. 

123. 
Commissioner of Interior alone has jurisdiction to sign contracts in 
relation to title and boundary lines of school property. Ibid, 

COMMON LAW. 

Does not extend to Porto Rico. 81. 

CONSTITUTIONAL LAW. 

Levying of tax upon premiums of insurance policies after insurance 
has been effected is dot an impairment of contract in constitutional 
sense. 37. 
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CONSTRUCTION OF STATUTES. 

Statute authorizing adjustment of boundary dispute being remedial 
must be interpreted in light of facts which induced its enact- 
ment. 26. 

See Municipal Law. 

CONTEMPT OF COURT. 

Supreme Court has no inherent powers to punish for contempt. 81. 
Power to punish for contempt controlled by statute. Ibid* 

CONTRACTS. 

Previous undei-standlngs merged in formal written agreement, can- 
not be varied by parol. 2. 

CORPORAL PUNISHMENT. 

May be inflicted upon school children. 00. 

In the absence of a statute police judges may not punish school teach- 
ers for inflicting. Z&id. 

CORPORATIONS, FOREIGN. 

Real and personal property in island subject to taxation. 107. 

Cable company receiving and accepting messages between Porto Rico- 
and Jamaica ** not doing business within the island. ^^ Ibid, 

Insui-ance policies do not constitute interstate commerce and premi- 
ums collected thereon may be taxed. 37. 

Insular government may impose conditions on foreign corporations 
doing business in its territory. /&td. 

Transportation of freight and passengers from port to port in the is- 
land is doing business within it. 24. 

Steamship companies doing such business must comply with act re- 
garding foreign corporations, and with revenue law. Ibid, 

COURTS. 

May not entertain complaints against public officers except upon 
charges formulated by or upon authority of Attorney-General. 
00. 

Not subject to interference by Attorney-General, except in cases au- 
thorized by law. 115. 

May not order return of fine when paid into treasury. 116. 

See Supreme Coubt, District Courts, Munigifal Courts, Jus- 
tices OF THE Peace, Contempt of Court. 

COUSINS. 

See Marriage of Cousins. 

CRIMINAL LAW. 

May not be enforced by private citizens or associations. 200. 
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CRIMINAL PROCEDURE. 

Accusation once filed can only be disrnisBed by fiscal upon consent of 

court. 185. 
Under new penal code private prosecutors abolished. T&fd. 

CULEBRA, MUNICIPALITY OF. 

Not transfeiTed to Vieques under municipal consolidation act. 157.. 

CUSTOMS, COLLECTOR OF. 

Has no authority over insular pilot or wharves. 147. 

DELINQUENT TAXES. 

Section 49 of revenue law refers to all delinquent taxes. 144. 

DIVORCE. 

See Mabriage and Divobce. 

POMICIL. 

Removal of domicil from district disqualifies school director. 22. 
Is matter of intention. IHd, 

School director disqualifies himself by establishing domicil in another 
district. Ibid. 

ENGLISH LANGUAGE. 
See Language. 

EXECUTIVE COUNCIL. 

Has succeeded to some functions of council of administration. 21. 
Before suspending or removing alcaldes Governor must lay complaints 
against them before Executive Council. Ibid, 

EXEMPTION FROM TAXATION. 

When property lawfully enjoying an exemption from taxation is de- 
stroyed by fire exemption extends to credit upon fire insurance 
policy. 20. 

EX POST FACTO LAWS. 

Reduction in number of judges after commission of crime not an ex- 
post facto law. 130. 

FEDERAL PRISONERS. 

Entitled to allowances of time for good conduct. 83. 

FEDERAL PROPERTY. 

See MiLiTAKY Resebvations. 

FISCAL. 

Dismissal of, recommended for official misconduct 85. 
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FISCAL—Continued. 

May not practice as notary. 87. 

Substitute, can only be appointed by Attorney^S^neral. 185. 

FORAKER ACT. 

Must be construed in accordance with American rules of constrao- 
tion. 5. 

Delegates general legislative p'owers to legislative assembly. 32. 

No limitation upon legislation. IMd. 

No limitation upon power to tax. 37. 

Reservation by United States of barbor areas in navigable waters not 
intended to exclude insular government from enforcing police and 
sanitary regulations Jn harbors. 44. 

Under section 13 control of all property belonging to various barbor 
works board, including the wharf at Mayaguez, is in insular gov- 
ernment. 50. 

The phrase ** In Poi'to Rico ^* in section 8 refers not to place of mar- 
riage but to place where parties claim rights under marriage con- 
tract. 54. 

FRANCHISES. 

See Public Utilities. 

FREEDOM OF RELIGION. 

Under American system practice of religion free from governmental 
interference. 16. 

Members of all creeds may worship unvexed by governmental inter- 
ference. 68. 

The ringing of church bjells is subject to reasonable regulation but 
may not be prohibited. IHd, 

FREEDOM OF THE PRESS. 

Distinguished from license. 28. 

A law requiring publishers of newspapers in act of publication to 

present copies to Governor inconsistent with free government and 

void. /?>i(Z. 
Is an essential characteristic of free government. 89. 
Suppression of newspapers contrary to public interest. IMd. 

GARC'f A PEREZ, JOSfi. 

Claim against insular government discussed. 150. 

GARNISHMENT. 

Writ of, will not reach municipal funds. 150. 

GENERAL ORDERS 128. 

To be enforced by police courts and not by alcaldes. 17. 

GOVERNOR OF PORTO RICO. 

Has power to suspend and remove alcaldes after first laying compl^nt 
before Executive Council. 21. 
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GOVERNOR OF PORTO RICO— Continued. 
May convey mioing rights. 102. 

Has sole jurisdiction to pardon from lines imposed. 116. 
Alone lias right to exercise clemency. 187. 
See Pardoning Powbb. 

HARBORS AND PILOTS. 

United States has no title in states to shores of ports and harbors 
or lands under waters thereof except as acquired for public pur- 
poses by purchase or reserved from public domain. 44. 

States may adopt police regulations governing their harbors and may 
appoint officials to enforce them. Ihid, 

Harbor and pilot rules and regulations of Porto Rico still in force. 

lua. 

Rules and regulations established by military authority and prior 

Spanish laws still in force. 90. 
Captain of port may not promulgate new rules for. Ihid, 
No conflict between insular rules and regulations and rights and 

duties of collectors of customs. 147. 

HEALTH OFFICIALS. 

See Superior Board of Health. 

INHERITANCE TAX. 

Estate left by husband exempted from. 35. 

INCOMPATIBILITY OF OFFICE. 

Members of House of Delegates may hold offices drawing salaries 
until December 1, 1902, but not thereafter. 9. 

Fact that person is engaged in business incompatible with perform- 
ance of judicial functions before and at time of election as munic 
ipal judge does not make election null and void. 13. 

A debtor for taxes against whom Ruit has been brought is not eligible 
for election to municipal council. 42. 

Member of municipal council may not also be member of school 
board. 43. 

INSPECTION CERTIFICATES. 

See Slaughtering of Cattle. 

INSULAR POLICE. 

Act of January 31, 1901, construed and explained. 70. 

JUDICIARY COMMITTEE. 

Report of on H. M. 4 and H. J. R. 2. 210. 

JURY PROCEDURE ACT. 

Does not entitle persons already condemned, to retrial before jury. 
156. 
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LABOR SOCIETIES. 

Right to meet and take steps to better social conditions is funda- 
mental. 124. 
All Spanish laws forbidding meeting of laboring men for such pur- 
poses ceased to be effectiye upon change of sovereignty. Ihi^ 

LANGUAGE, OFFICIAL. 

Both English and Spanish are official after April 1, 1902. 168. 

LAW AND ORDER LEAGUE OF 6UAYAMA. 
Its unlawful character. 200. 

LEGISLATIVE POWERS. 

No limitations in organic act. 82. 

LETTERS PATENT. 

Insular government has no power to issue. 74. 
Right to issue, belongs to federal government. 181. 
Insular authorities have no right to issue, under Spanish law. IMd. 
Spanish letters patent valid in Porto Rico at date of treaty held to be 
of prior right under treaty. iMd. 

LETTERS ROGATORY. 

Formal legislation of, when received through diplomatic channels to 

be omitted. 18. 
Attorney-General upon request of government of Spain may direct 

courts to receive letters rogatory without formal legalization when 

received through diplomatic channels. /Md. 

MARRIAGE. 

May be solemnized in island by foreign clergymen. 183. 

MARRIAGE AND DIVORCE. 

Are subjects of municipal regulation. 54.. 

GoveiTied by local law and not controlled by laws of nativity of the 
parties thereto. Ibid. 

American courts will recognize as lawful any marriage legally con- 
tracted abroad. /Md. 

American courts will recognize as lawful a divorce granted in foreign 
courts of competent jurisdiction having jurisdiction of parties. 
/Wd. 

MARRIAGE OF COUSINS. 

Right to permit marriage of cousins requires joint concurrence of 

Governor and Executive Council. 66. 
Breach of moral law not accepted as sufficient ground for permitting 

marriage of cousins. /&td. 
Governor may pardon prisoner upon condition that he will marry his 
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MARRIAGE OF COUSINS— Continued. 

cousin, but sucli marriage may not lawfully be contracted except 
upon consent of Executive Council. 66. 

HARSHAL OF SUPREME COURT. 
See SuPBEME Court. 

MAYAGUEZ WHARF. 

Under organic act title is in insular government. 60. 
Board of harbor works of Mayaguez has no power to dissolve itself 
and to convey whai-f over to municipality. I&id. 

MEAT. 

When slaughtered and intended for consumption by United States 

troops not subject to inspection by local authorities. 104. 
See Slauohtebino of Cattle. 

MILITARY AUTHORITIES. 

Claim against, for rent, how divided between widow and heirs of 
lessor. 1. 

Have sole jurisdiction to determine whether meat is fit for consump- 
tion by United States troops. 104. 

MILITARY OFFICIALS. 

Are subject to local police law, when not in military reservation. 
196. 

MILITARY PROPERTY. 

See MiiiiTABY Officials. 

MILITARY RESERVATIONS. 

Are beyond jurisdiction of local officials. 104, 196. 

Insular laws and police regulations have no force therein. 196. 

3IINING RIGHTS. 

May be conveyed by the Governor in name of People of Porto Rico. 
102. 

MUNICIPAL COURT. 

Election of Jos^ Bazan approved. 13. 

MUNICIPALITIES. 

Have police control over theatres. 127. 
Act consolidating, does not affect Culebra. 157. 
Funds of, not subject to garnishment. 169. 
Irregularities in San Juan discussed. 201. 
See Sbcbetabt of Pobto Rico. 
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MUNICIPAL COUNCILS. 

Delinquent taxpayer not eligible for election to. 42. 

Member of, may neither be municipal judge, notary public, police- 
judge or school trustee. 43. 

Ordinances of, not to be set aside by Treasui-er of Porto Rico when 
lawful. 77. 

Have no power at adjourned meetings to consider questions not men- 
tioned in the summons. Ibid, 

How vacancies in, are to be filled. 192. 

Members of, hold office for two years and until their successors have 
qualiiied. 104. 

MUNICIPAL LAW. 

Remains in force in conquered country. 28. 

Held to be in force in all its parts on March 1, 1902. 167. 

Provides for separation of municipal powei-s into legislative and exec- 
utive branches. Ibid, 

(general power includes grant of necessary particular power to carry 
it out. 170. 

Statute requiring municipalities to perform functions impliedly grants 
power to employ agents for that purpose. Ibid. 

Statutes apparently in conflict must be reconciled and validity given 
to each if possible. 172. 

Under sections 46, 47 and 48 municipal inspectors may be appointed 
but their number limited by section 35 of insular police law. Ibid, 

MUNICIPAL LOANS. 

The word **city ^^ as used in act authorizing issuance of bonds **by 
the cities of Porto Rico " held to be equivalent to the word " mu- 
nicipality.'' 65. 

NATIONALITY. 

Under American system capacity and incapacity of foreigners i*esid- 

ing in United States to contract marriage is fixed not by law of 

their nationality but by local law. 54. 
Local law of domestic relations controls foreigners residing in United 

States and not law of their nationality. Ibid, 

NATURALIZATION. 

Children of naturalized citizens are themselves citizens of United 

States when they attain majority while residing within United 

States. 95. 
Aliens may not proceed under federal naturalization law before in* 

sular courts. 179. 

NEWSPAPERS. 

Must not be suppressed. 89. 

Editors and publishers of, to be held responsible for libel and other 
offenses. Ibid, 
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NOTARIES. 

Bond of surety company not sufficient under article 14 of notarial law. 

14. 
Bonds of notaries must be either cash deposit, mortgage on property 

or bonds of public debt Ihid. 
Fiscals not to practice as. 87. 
Inquiry made in relation to applicatitm of Antonio Suliveres Rivera, 

for appointment as notary. 174. 

OFFICE. 

A law involving forfeiture of office must be strictly construed. 13. 

See INC50MPATIBILITY OF OFFICE. 

OFFICIAL BONDS. 

See Treasurbk of Porto Rico. 

OFFICIAL MISCONDUCT. 

Dismissal of fiscal for. 85. 

PARDONING POWER. 

Governor may pardon prisoner upon condition that he will marry his 

cousin, but such marriage may not lawfully be contracted except 

upon consent of the Executive Council. 66. 
Includes right to pardon conditionally. 169. 
Under pardoning power sentence to imprisonment may be commuted 

to payment of fine. J&td. 
Couits have no right to pardon. 187. 
All powers of clemency merged under organic act in Governor of 

Port<^ Rico. Ihid, 
See Governor of Porto Rioo. 

PASSPORTS. 

Not to be issued by insular authorities. 175. 
Right to issue belongs to sovereign. Ihid, 

Public policy of United States forbids issuing of, by insular govern- 
ment. Ihid. 

PHYSICIANS. 

May dispense medicine in connection with their practice. 120. 

PLUMBERS. 

Persons applying for registration as, subject to examination. 69. 

POLICE POWER. 

Police power co-extensive with territorial limits of island but does not 

include military reservations. 196. 
Extends to all persons and property without regard to official ohar^ 

acter. Ihid, 

19 
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POLICE POWER— Continued. 

Military wagons not exempt from being searched by insular officials 

on insular highway. 196. 
Law recognizes no privileged persons. All are subject to police reg- 
ulations. Ibid, 

POLITICAL LAWS. 

Cease to be efifective in conquered country in possession of military 
authority. 28. 

PONCE, MUNICIPALITY OF. 

Its contractual relation with Tricoche Hospital discussed. 128. 

PONCE, MURDER CASE. 136. 

PRESS. 

See Fbebdom of the Press. 

PUBLIC CREDITORS. 

See PuBLio Ehplotebs. 

PUBLIC EMPLOYEES. 

Moneys due to public employees and other public creditors must be 

paid to them and not to their judgment creditors. 75. 
Salaries of, may not be attached. 180. 
Heads of departments may require employees to satisfy judgments 

by monthly payments. Ibid, 

PUBLIC LANDS AND BUILDINGS. 

Jurisdiction over school lands in Commissioner of Interior and not 

in Commissioner of Education. 123. 
Insular government cannot reimburse owner of house on insular 

property which was destroyed by liurricane. 160. 
Insular government claim of Jos^ Garcia Perez discussed. Ibid, 

PUBLIC OFFICERS. 

Ought not to be permitted to practice law. 87. 
May be prosecuted only upon charges formulated by or upon author- 
ity of Attorney-General. 99. 
See Official Misconduct. 

PUBLIC UTILITIES. 

Right inherent to regulate and control. 189. 

Provisions relating to regulations of charges of, in joint resolution of 

CoDgi'ess of May 1, 1900, mandatory. Ibid, 
Executive Council will not evade that requirement or modify its 

force. Ibid. 
Right to regulate rates of, not to be abused. Ibid. 
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RAILROADS. 

SpaDish law of railroads still in force. 155. 

Jurisdiction under police law of railroads in Commissioner of In- 
terior. Ibid, 

RELIGION. 

See Freedom of Religion. 

REMEDIAL STATUTE. 

Passed to secure adjustment of boundary dispute construed and 
held not to authorize Commissioner of Interior to readjust whole 
boundary line, but only portion in dispute. 26. 

REPORT OF JUDICIARY COMMITTEE. 210. 

SALARIES. 

See Public Employees. 

SAN JUAN. 

Municipal irregularities therein discussed. 201. 

SCHOOL BOARD. 

Members elect may not be punished for refusing to serre. 06. 
Vacancies upon, filled upon nomination by Commissioner of Educa- 
tion and appointment by District Court. Ibid. 

SCHOOL TAX. 

Taxes collected under special ordinance for meeting interest and sink- 
ing fund of municipal loan not subject to deduction on behalf of 
schools. 117. 

SCHOOL TEACHERS. 

Entitled to extra compensation for night work. 97. 
Under section 15 salaries of, may be fixed in accordance with degree 
of responsibility and labor involved. 188. 

SCHOOL TRUSTEES, APPOINTMENT OF. 

Section 32 of General Orders 160 of 1899 in relation to, repealed. 36. 
Meniber of municipal council may not also be school trustee. 43. 

SECRETARY OP PORTO RICO. 

Has jurisdiction over affairs of municipalities. 77. 
Jurisdiction over municipal acts to be exercised by. 91. 
Jurisdiction of, established by law and if not exercised petitioner in 

some cases without other remedy. Ibid. 
Judgment of, in relation to municipal acts may be appealed from to 

courts. Ibid, 
Jurisdiction of, in relation to annulment of municipal censos. 105. 
Must refuse consent to cancellation of censo when reduction in amount 
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SECRETARY OF PORTO RICO— Continued. 

required for redemption liaa been made in favor of religions soci- 
ety. 145. 

SLAUGHTERING OF CATTLE. 

Inspection certificates of United States Agricultural Department must 

be accepted by local inspection authorities when accompanying 

refrigerated beef imported into island. 164. 
No tax upon, lawful unless provided for in municipal budget. 184. 

SPAIN. 

Request of Spanish Government in relation to letters rogatory. 18. 

SPANISH LANGUAGE. 
See Language. 

STATUTES. 

See CoNSTBUCTioN OF, Remedial Statute. 

SUBSTITUTE JUDGES. 

No longer to be appointed, by tlie Supreme Court to fill temporary 
vacancies caused by absence, etc., of the regular members. 5. 

SUPERIOR BOARD OF HEALTH. 

May subject to examination all persons applying for registration as 

plumbers. 00. 
Has paramount control over sanitary affairs. 100. 
Local health officials subject to its authority. /6i(2. 

SUPREME COURT. 

Three members constitute quorum and their judgment is judgment 

of court for all purposes. 5. 
No one not appointed by President and confirmed by Senate may sit 

as judge un. Ihid, 
Not lawful to appoint substitute judges to fill temporary vacancies 

caused by illness, absence, etc. Ibid. 
Marshal of, may execute its process. 84. 

TAXATION. 

Power to tax not to be regarded as surrendered unless expressly 

waived. 37. 
Organic act contains no limitation upon power of. /6td. 
Power of insular government to tax is as broad as that enjoyed by 

states and territories. IHd. 
Not lawful to tax business of transmitting cable messages between 

Porto Rico and Jamaica. 107. 
See Exemption from Taxation. 
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THEATRES. 

Subject to municipal regulations. 127. 

TRADE-MARKS. 

Spanish laws in relation to, still in force. 32. 

Federal legislation not inapplicable and thei*efore in force. 181. 

TREASURER OF PORTO RICO. 

Municipal ordinance having been lawfully set aside by alcalde, not 
competent for Treasurer to require him to set aside his action. 77. 
When has jurisdiction over annulment of municipal censo. 105. 
Suggestions for amendment to proposed form of bond of. 129. 
Has no *Megal representative.'* Ihid, 
Has authority to inspect books of banks. 177. 

TRICOCHE HOSPITAL. 

Its contractual relations with municipality of Ponce discussed. 128. 

UNITED STATES. 

Holds title to submerged lands in harbors of territories in trust for 
the future states when created. 44. j 

! 

UNITED STATES DISTRICT COURT. 

Cannot garnishee municipal funds. 159. 

VACANCIES. 

See Municipal Councils, School Trustees, School Boabd. 

WAGES. • 

See Public Emplotbeb. 
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